ABANDONED MINED LANDS:
INNOVATIVE SOLUTIONS FOR
RESTORING THE ENVIRONMENT,
IMPROVING SAFETY AND
CREATING JOBS

OVERSIGHT HEARING

BEFORE THE

SUBCOMMITTEE ON ENERGY AND
MINERAL RESOURCES

OF THE

COMMITTEE ON NATURAL RESOURCES
U.S. HOUSE OF REPRESENTATIVES

ONE HUNDRED TWELFTH CONGRESS
FIRST SESSION

Thursday, July 14, 2011

Serial No. 112-51

Printed for the use of the Committee on Natural Resources

&

Available via the World Wide Web: http:/www.fdsys.gov
or
Committee address: http:/naturalresources.house.gov

U.S. GOVERNMENT PRINTING OFFICE
67-405 PDF WASHINGTON : 2012

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



COMMITTEE ON NATURAL RESOURCES

DOC HASTINGS, WA, Chairman
EDWARD J. MARKEY, MA, Ranking Democrat Member

Don Young, AK Dale E. Kildee, MI

John J. Duncan, Jr., TN Peter A. DeFazio, OR
Louie Gohmert, TX Eni F.H. Faleomavaega, AS
Rob Bishop, UT Frank Pallone, Jr., NJ
Doug Lamborn, CO Grace F. Napolitano, CA
Robert J. Wittman, VA Rush D. Holt, NJ

Paul C. Broun, GA Raul M. Grijalva, AZ

John Fleming, LA Madeleine Z. Bordallo, GU
Mike Coffman, CO Jim Costa, CA

Tom McClintock, CA Dan Boren, OK

Glenn Thompson, PA Gregorio Kilili Camacho Sablan, CNMI

Jeff Denham, CA
Dan Benishek, MI
David Rivera, FL
Jeff Duncan, SC
Scott R. Tipton, CO
Paul A. Gosar, AZ
Raul R. Labrador, ID

Martin Heinrich, NM
Ben Ray Lujan, NM
John P. Sarbanes, MD
Betty Sutton, OH
Niki Tsongas, MA
Pedro R. Pierluisi, PR
John Garamendi, CA

Kristi L. Noem, SD Colleen W. Hanabusa, HI
Steve Southerland II, FL Vacancy

Bill Flores, TX

Andy Harris, MD

Jeffrey M. Landry, LA

Charles J. “Chuck” Fleischmann, TN

Jon Runyan, NJ

Bill Johnson, OH

Todd Young, Chief of Staff

Lisa Pittman, Chief Counsel
Jeffrey Duncan, Democrat Staff Director
David Watkins, Democrat Chief Counsel

SUBCOMMITTEE ON ENERGY AND MINERAL RESOURCES

DOUG LAMBORN, CO, Chairman
RUSH D. HOLT, NJ, Ranking Democrat Member

Louie Gohmert, TX Peter A. DeFazio, OR

Paul C. Broun, GA Madeleine Z. Bordallo, GU

John Fleming, LA Jim Costa, CA

Mike Coffman, CO Dan Boren, OK

Glenn Thompson, PA Gregorio Kilili Camacho Sablan, CNMI
Dan Benishek, MI Martin Heinrich, NM

David Rivera, FL John P. Sarbanes, MD

Jeff Duncan, SC Betty Sutton, OH

Paul A. Gosar, AZ Niki Tsongas, MA

Bill Flores, TX Vacancy

Jeffrey M. Landry, LA Edward J. Markey, MA, ex officio

Charles J. “Chuck” Fleischmann, TN
Bill Johnson, OH
Doc Hastings, WA, ex officio

1)



CONTENTS

Hearing held on Thursday, July 14, 2011 .....cccceeriiiiiniiieeiieeeriee e eeeee e 1

Statement of Members:
Holt, Hon. Rush D., a Representative in Congress from the State of

New Jersey ......cceceeeenn. 4

Prepared statement of 5
Lamborn, Hon. Doug, a Representative in Congress from the State of

[076) 163 1 T Lo OO TR U SRR SRUPRPR 1

Prepared statement of ..........ccocoiieriiiiieiiiiiereeeeee e 3
Statement of Witnesses:
Baker, Thomas Martin, Chairman of the Board, Appalachian Wildlife

Foundation, on behalf of Safari Club International .............cccccceevvveennnn.n. 10
Prepared statement of ...........cccciieviiiiiiiiiiiiiieeeeee e 11

Burke, Hon. Marcilynn, Deputy Director, Bureau of Land Management,
U.S. Department of the INterior ...........cccccoeeiieiiiiniiieniiieiieieeeeeee e, 14
Prepared statement of ..........cccccviiieiiiiiiiiiiiiieeeeeee e 16
Heck, Hon. Joe, a Representative in Congress from the State of Nevada ... 6
Prepared statement of ..........ccoociiiiiiiiiiiiiii e 7
Holtrop, Hon. Joel, Deputy Chief, National Forest System, Forest Service,

U.S. Department of Agriculture 18

Prepared statement of .........cccoooiiiiiiiiiiiiiii e 19
Mittal, Anu K., Director, Natural Resources and Environment Team,

U.S. Government Accountability Office .........ccccveeieviiiieriiieenieecieeeeeee 22
Prepared statement of ........................ .24
Highlights ..ooooeiiiiiiiiieeeeeieeccceeees .29

Pagel, Lauren, Policy Director, Earthworks ..... .. 59
Prepared statement of ..........ccooviiiiiiiiiiiiiiii e 61
Pineda, Loretta, Director, Division of Reclamation, Mining and Safety,

Colorado Department of Natural Resources, on behalf of the Interstate

Mining Compact Commission and the National Association of

Abandoned Mine Land Programs ........ccccccceeciiieriieeniieenniee et eeee e 30
Prepared statement of ...........cccccviieiiiiiieiiieeeeeeeeee e 32

Statement of Gregory E. Conrad, Executive Director, Interstate
Mining Compact Commission, on Behalf of the Interstate Mining
Compact Commission and the National Association of Abandoned
Mine Land Programs, May 18, 2011, submitted for the record ......... 42

Skaer, Laura, Executive Director, Northwest Mining Association ... 47
Prepared statement of ............ccccoveieiiiiiieiiiieeee e .. 48
Email submitted for the record ...........ccoooeeeiiiiieiiiiieiieeeciee e 73

(I1D)






OVERSIGHT HEARING ON THE “ABANDONED
MINED LANDS: INNOVATIVE SOLUTIONS
FOR RESTORING THE ENVIRONMENT,
IMPROVING SAFETY AND CREATING JOBS.”

Thursday, July 14, 2011
U.S. House of Representatives
Subcommittee on Energy and Mineral Resources
Committee on Natural Resources
Washington, D.C.

The Subcommittee met, pursuant to call, at 3:33 p.m. in Room
1324, Longworth House Office Building, Hon. Doug Lamborn,
[Chairman of the Subcommittee] presiding.

Present: Representatives Lamborn, Thompson, and Holt.

Mr. LAMBORN. The Committee will come to order. The Chairman
notes the presence of a quorum, which under Committee Rule 3(e)
is two Members. The Subcommittee on Energy and Mineral
Resources is meeting today to conduct an oversight hearing on
“Abandoned Mined Lands: Innovative Solutions for Restoring the
Environment, Improving Safety, and Creating Jobs.”

Under Committee Rule 4(f), opening statements are limited to
the Chairman and Ranking Member. However, I ask for unanimous
consent to include any other Members’ opening statements in the
record if submitted to the Clerk by close of business today. Hearing
no objection, so ordered.

STATEMENT OF THE HON. DOUG LAMBORN, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF COLORADO

Mr. LAMBORN. Good afternoon. Because of the series of votes and
the subsequent delay in convening the hearing, we are going to do
things a little differently. Thank you for your patience in waiting
while we went through that sort of lengthy series of votes earlier.

And I do want to apologize on behalf of the staff to the Minority
for not getting the word out to everybody like we should have that
we were delaying the opening of the hearing until after the series
of votes, because we knew that would interfere right at the
beginning.

We will have two panels today. Representative Heck from
Nevada will testify first, and then we will consolidate everyone else
in one large panel so that we can just finish with one round of
questions, and expedite things because of the lateness of the day.
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Now, for the rest of my statement, I would like to say this. We
are here today to discuss the Nation’s abandoned mined lands, and
to look at innovative solutions to help restore the environment, im-
prove safety, and examine opportunities for job creation.

During the Subcommittee’s hearing to examine the President’s
budget proposal for the energy and minerals program at the
Bureau of Land Management and the United States Forest Service,
Ms. Skaer had recommended a Good Samaritan approach to help
address problems associated with abandoned hardrock mines in the
West, an approach that has been successfully employed by the
State of Pennsylvania to augment the abandoned mined land pro-
gram that is part of the Surface Mining Control and Reclamation
Act, or SMCRA, that governs coal mining in the United States.

Mr. Holt, my colleague, and Ranking Member of this Sub-
committee, was intrigued by the prospect and interested in trying
to understand why private industry, the mining industry in par-
ticular, would be willing to voluntarily help address a problem that
was in part created by others.

These predecessors prospected and mined without the current
framework of environmental laws and regulations, or the modern
mining techniques and reclamation and mine closure practices that
are now part and parcel of mining activity for both coal and
hardrock operations.

So, maybe we can learn more about the motivation, and what
propels people to do these good things. The Federal Government
also shares some responsibility for some of the abandoned mined
lands, and some of the environmental issues associated with oth-
ers.

In particular, during World War II, the government closed down
all but one gold mine, and directed how other mines would operate
for other minerals as part of the war effort. Compliance with the
Defense Stockpile Act also contributed to the problem of abandoned
land sites, mine land sites, as we will hear from Congressman
Heck shortly.

Representative Heck recently introduced the “Three Kids Mine
Remediation and Reclamation Act”, an abandoned mine site that
was used to stockpile manganese as recently as 2003. I will let him
give the details of what the Act is about, and the history of it.

During the 111th Congress, I introduced H.R. 3203, the “Clean-
up of Inactive and Abandoned Mines Act”, a Good Samaritan bill
with provisions similar to what Ms. Skaer will discuss today in her
testimony.

I also would like to welcome Director Pineda from my home State
of Colorado. I look forward to the insight that you can provide as
the person in Colorado responsible for overseeing much of the
State’s abandoned mine land cleanup efforts under SMCRA.

We will also hear from the Bureau of Land Management and the
United States Forest Service about their hardrock abandoned mine
land programs that have been in place since about 1997.

Mr. Baker, representing Safari Club International, is responsible
for reintroducing elk to Kentucky on reclaimed mined land. I look
forward to hearing about this story and insights that he may have.

We also have the GAO and Earthworks testifying today. I believe
that this will be a productive hearing. I look forward to what every-
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one has to offer. All of the witnesses and Members share the same
goal: an abandoned mined land program that works, mine reclama-
tion that improves the environment, and the reduction of hazards
to keep people safe.

I now recognize the Ranking Member for five minutes for his
statement.

[The prepared statement of Mr. Lamborn follows:]

Statement of The Honorable Doug Lamborn, Chairman,
Subcommittee on Energy and Mineral Resources

Good afternoon because of the series of votes and the subsequent delay in con-
vening the hearing we are going to do things a little differently than normal.

We will have two panels; Mr Heck will testify first and then we will seat everyone
else for one big panel so that everyone that has traveled here from outside the belt-
way has an opportunity to fully participate in the hearing.

Traditionally we would have a separate government only panel, however due to
the delay imposed by votes we will empanel everyone together. Hopefully it will help
to engender a positive flow of ideas amongst our witnesses and the Members.

Now for the meat of my statement—we are here today to discuss the Nation’s
abandoned mined lands and look at innovative solutions to help restore the environ-
ment, improve safety and examine opportunities for job creation in the process.

During the subcommittee’s hearing to examine the President’s budget proposal for
the Energy and Minerals Programs at the Bureau of Land Management and the
U.S. Forest Service, Ms. Skaer had recommended a Good Samaritan approach to
help address problems associated with abandoned hardrock mines in the west; an
approach that has been successfully employed by the State of Pennsylvania to aug-
ment the abandoned mined land program that is part of the Surface Mining Control
and Reclamation Act—SMCRA—that governs coal mining in the United States.

Mr. Holt, my colleague and the Ranking Member of this committee, was intrigued
by the prospect and interested in trying to understand why private industry—the
mining industry in particular—would be willing to voluntarily help address a prob-
lem that was in part created by their predecessors prospecting and mining without
the benefit of the current framework of environmental laws and regulations or the
modern mining techniques and concurrent reclamation and mine closure practices
that are part and parcel of modern mining activity for both coal and hardrock oper-
ations.

I say that the industry and their predecessors are only in part responsible because
the Federal government shares responsibility for some abandoned mined lands and
environmental issues associated with others. In particular during World War II—
the government closed down all but one gold mine and directed how the other mines
would operate as part of the war effort.

Compliance with the Defense Stockpile Act also contributed to the problem of
abandoned mined land sites as we will hear from Congressman Heck shortly.

Mr. Heck recently introduced the “Three Kids Mine Remediation and Reclamation
Act,” an abandoned mine site that was used to stockpile manganese as recently as
2003.

In this case the City of Henderson’s redevelopment council along with the State
of Nevada is interested in acquiring the property from the Bureau of Land Manage-
ment, cleaning up the site and redeveloping it. In the process they would assume
all environmental liability from the federal government, take care of an environ-
mental and physical hazard ultimately repurposing the area adding value to the
community of Henderson. Rather than telling the whole story here I'll let Mr. Heck
provide the details.

During the 11th Congress, I introduced H.R.—3203, the “Cleanup of Inactive and
Abandoned Mines Act,” a Good Samaritan bill with provisions similar to what Ms.
Skaer will discuss today in her testimony.

I also would like to welcome Director Pineda from my home state of Colorado. I
look forward to the insight you can provide as the person in Colorado responsible
g)r é)vtz‘seeing much of the state’s abandoned mined land cleanup efforts under

MCRA.

We will also hear from the Bureau of Land Management and the U.S. Forest
Service about their hardrock abandoned mine land programs that have been in
place since about 1994.

Mr. Baker, representing Safari Club International, is responsible for reintroducing
Elk to Kentucky on reclaimed mined land; I look forward to hearing more about his
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stolrly adnd the insights he may have for us looking for a solution for the problem
at hand.

We also have GAO and Earthworks testifying today. I believe this will be a pro-
ductive hearing and look forward to what everyone has to offer. All of the witnesses
and Members share the same goal—an abandoned mined land program that works,
mine reclamation that improves the environment and reduction of hazards that
keep people safe!

STATEMENT OF THE HON. RUSH D. HOLT, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF NEW JERSEY

Mr. HoLT. Thank you, Mr. Chairman. Cleaning up abandoned
mines presents a significant challenge. The environmental legacy of
abandoned mines really can’t be underestimated.

Even decades after closure, mines continue to leach lead, arsenic,
mercury, and other heavy metals, into waterways. It is striking
that in the Western United States the Environmental Protection
Agency has estimated that about 40 percent of the headwaters of
rivers and streams have been affected by discharges from aban-
doned hardrock mines, which threatens water supplies, increases
the costs of water treatment, and limits fishing, recreation, and
other activities.

The size of the problem is daunting. The GAO says that we don’t
even know the exact number of abandoned mines across the coun-
try. The EPA and BLM estimate that there might be half-a-million
abandoned mine locations.

We need to take steps to prevent the creation of new abandoned
mines. That is one thing at least that we can do by ensuring that
mining companies post sufficient bonding and financial assurances
to allow the land to be fully reclaimed after operations cease.

The EPA is in the process of developing regulations to require
financial assurances from mining companies on private lands, but
just this week the Majority approved an amendment to the Interior
Appropriations bill that will cut off all funding for the EPA to de-
velop nationwide rules on minimum financial assurances for clean-
ing up mining operations under the CERCLA, the Comprehensive
Environmental Response Compensation and Liability Act.

Over half of all abandoned mines are on private lands, and we
shouldn’t prevent the EPA from moving forward with its rule-
making. On public lands the Bureau of Land Management has reg-
ulations that require financial assurances for cleanup.

However, the GAO has concluded that current bonding is often
inadequate to fund fully all of the cleanup activities which can re-
sult in creating more of the kind of problem sites that we have
been left with from earlier years.

We should consider adopting policies that require the mining in-
dustry, which caused the abandoned mines in the first place that
created the hazard, to take responsibility and pay for the cleanup
of these sites.

This idea of polluter pays is already used in reclaiming and
cleaning up abandoned coal mines under the Surface Mining Con-
trol and Reclamation Act. Under current law, coal mining compa-
nies pay a fee to fund the cleanup of legacy coal mines throughout
the Nation.

In its budget request, the Administration included a proposal to
institute an abandoned mine lands fee for hardrock mining, and I
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look forward to hearing more about this proposal from our wit-
nesses.

I also look forward to hearing about proposals to encourage vol-
untary cleanup of abandoned mines through the Good Samaritan
action. Good Samaritan provisions, I think, if crafted properly,
have the potential to help reclaim abandoned mines.

But I think we should be clear and clearheaded that we can’t gut
all environment laws so that large mining corporations can squeeze
more money out of public lands under the guise of cleaning up
abandoned mines.

We do want to encourage the cleanup, and I am eager to find the
ways to do that. So, I thank the witnesses for traveling. I thank
you for waiting to accommodate our voting schedule on the Floor,
and I am looking forward to the testimony. Thank you, Mr. Chair-
man.

[The prepared statement of Mr. Holt follows:]

Statement of The Honorable Rush D. Holt, Ranking Member,
Subcommittee on Energy and Mineral Resources

Thank you, Mr. Chairman.

Cleaning up abandoned mine lands presents a significant challenge. The environ-
mental legacy of abandoned mines should not be underestimated. Even decades
after their closure, some mines continue to leach lead, arsenic, mercury and other
heavy metals into nearby waterways or drinking water supplies. The problem of
abandoned mines is particularly acute in the Western United States, where the En-
vironmental Protection Agency has estimated that approximately 40% of the head-
waters in rivers and streams have been impacted by discharges from abandoned
hardrock mines, threatening water supplies, increasing water treatment costs, and
limiting fishing and recreation activities.

The size of the abandoned mine lands problem is daunting. The EPA and BLM
estimate that there may be over half a million abandoned mines locations scattered
across the country. In fact, according to the GAO, we don’t even know the exact
number of abandoned mines across the country.

And we need to take steps to prevent the creation of new abandoned mines by
ensuring that mining companies post sufficient bonding and financial assurances to
allow the land to be fully reclaimed after the mine ceases operations.

The Environmental Protection Agency is in the process of developing regulations
to require financial assurances from mining companies on private lands. But just
this week, the Majority approved an amendment to the Interior Appropriations bill
that will cut off all funding for the EPA to develop nationwide rules on minimum
financial assurances for cleaning up mining operations under CERCLA. Over half
of all abandoned mines are on private lands and we should not prevent the EPA
from moving forward with this rulemaking.

On public lands, the Bureau of Land Management has regulations that require
financial assurances for cleanup. However, the GAO has concluded that current
bonding is often inadequate to fully fund all cleanup activities, which can result in
new abandoned mine sites.

We should consider adopting policies that require the mining industry, which
caused the abandoned mines in the first place, to take responsibility and pay for
the cleanup of these sites. This polluter-pays principle is already utilized for re-
claiming and cleaning up abandoned coal mines under the Surface Mining Control
and Reclamation Act. Under current law, coal mining companies pay a fee to fund
the cleanup of legacy coal mines throughout the nation. In its budget request, the
administration included a proposal to institute an abandoned mine lands fee for
hardrock mining and I look forward to hearing more about this proposal from our
witnesses.

Finally, I look forward to hearing about proposals to encourage voluntary cleanup
of abandoned mines by Good Samaritans. Good Samaritan provisions, if crafted
properly, have the potential to help reclaim abandoned mines. But let us be clear,
we should not gut all environmental laws so that large mining corporations can
squeeze more money from public lands under the guise of allowing Good Samaritans
to clean up abandoned mines.
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With that said, I want to thank all the witnesses for traveling so far today to join
us. I look forward to hearing from all of you.

Mr. LAMBORN. All right. Thank you. Congressman Heck, you are
on the first panel by yourself. You may begin.

STATEMENT OF THE HON. JOE HECK, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEVADA

Mr. HEck. Well, thank you, Chairman Lamborn, and Ranking
Member Holt, for inviting me to testify before the Subcommittee on
what I think is an innovative solution for restoring the environ-
ment, and improving safety, and creating jobs in my district in
Southern Nevada.

I appreciate the opportunity to discuss legislation that I intro-
duced just this week, the “Three Kids Mine Remediation and Rec-
lamation Act”, H.R. 2512, to address a serious environmental, pub-
lic safety, and abandoned mine reclamation issue in the City of
Henderson, Nevada.

As the Chair mentioned, the “Three Kids Mine” is an abandoned
manganese mine and mill site, consisting of approximately 1,262
acres of both Federal and private lands which lies within the Hen-
derson City limits, and is literally across Lake Mead Parkway, a
major roadway, from an increasing number of homes and busi-
nesses, and it is depicted on the map to my right.

The “Three Kids Mine” was owned and operated by various par-
ties, including the U.S. Government, from approximately 1917
through 1961, and was used as a storage area for Federal man-
ganese ore reserves from the late 1950s through 2003.

The project site contains numerous large, unstable shear-cliff
open pits, as deep as 400 feet, huge volumes of mined overburden/
tailings, mill facility remnants, and waste disposal areas, as can be
seen on the photographs in front of me.

To give a sense of scale, the mine overburden is 10 stories high
in some areas. Abandoned waste ponds are up to 60 feet deep, and
filled with over one million cubic yards of gelatinous tailings con-
taining high concentrations of arsenic, lead, and petroleum com-
pounds.

Reclaiming the project site will require the excavation and man-
agement of at least 12 million cubic yards of material, enough to
fill a modern sports stadium, six times. The presumptive remedy
for the project site is to use the existing mine pits as permanent
repositories for the mine residue in an appropriately engineered
manner.

The Nevada Division of Environmental Protection has identified
the “Three Kids Mine” as a high priority for the implementation of
a comprehensive environmental investigation, remediation, and
reclamation program.

Numerous unsuccessful proposals to clean up and redevelop the
project site have been advanced over the years, but all were ulti-
mately abandoned due to unrealistic estimates of the scale of the
required remediation.

The legislation I have introduced, with the support of the entire
Nevada delegation, is the result of over four years of work among
the City of Henderson Redevelopment Agency, the Department of
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the Interior, the State of Nevada, and private entities, to develop
a program to finally clean up the “Three Kids Mine” site.

Boiled down to its simplest form, the Secretary of the Interior
will convey the Federal lands at the project site, approximately 948
acres, at fair market value, taking into account the costs of inves-
tigating and remediating the entire site, which includes an addi-
tional 314 acres of now private lands that were used historically in
mine operations.

The Federal Government will receive a release of liability for
cleanup of both the Federal lands and the private lands. Under the
legislation, before the Federal lands are conveyed, the State must
enter into a binding consent agreement under which the cleanup
of the entire project site will occur.

The consent agreement must include financial assurances to en-
sure the completion of the remediation and reclamation of the site,
and the cleanup will be financed with private capital, and Nevada
tax increment financing at no cost to the Federal Government.

According to preliminary estimates, the cleanup costs range from
a low of $300 million to a high of nearly $1 billion. The BLM’s pre-
liminary estimate of the value of the lands to be conveyed, as if
they were clean, ranges from $95 million to $190 million.

So, as you can clearly see, the cleanup costs will far outweigh the
value of the lands to be conveyed. But before any conveyance of
Federal land, the legislation requires an executed mine remedi-
ation and reclamation agreement between a responsible party and
the State of Nevada that would govern the CERCLA-protective
cleanup program for the entire project site.

Finally, in exchange for the conveyance of the lands, the United
States would receive a complete release of liability for all existing
environmental and hazardous safety conditions associated with the
entire project site.

This is indeed a unique and complex public and private partner-
ship proposal. It will finally lead to the cleanup of the “Three Kids
Mine” site at no cost to the Federal Government.

In closing, I want to once again thank Chairman Lamborn and
Ranking Member Holt, as well as other members of the Sub-
committee, for holding a hearing on the serious problem of aban-
doned mined lands, and innovative solutions for addressing the
problem. Again, thank you for your time and consideration.

[The prepared statement of Mr. Heck follows:]

Statement of The Honorable Joe Heck, a Representative in Congress
from the 3rd District of Nevada

Chairman Lamborn and Ranking Member Holt, thank you for inviting me to tes-
tify before the Subcommittee on an innovative solution for restoring the environ-
ment, improving safety, and creating jobs in my District in southern Nevada. I ap-
preciate the opportunity to discuss legislation that I introduced this week—the
Three Kids Mine Remediation and Reclamation Act—to address a serious environ-
mental, public safety, and abandoned mine reclamation issue in the City of Hender-
son, Nevada.

The Three Kids Mine is an abandoned manganese mine and mill site consisting
of approximately 1,262 acres of Federal and private lands which lies within the
Henderson City limits and is literally across Lake Mead Parkway from an increas-
ing number of homes and businesses. The Three Kids Mine was owned and operated
by various parties, including the United States, from approximately 1917 through
1961, and used as a storage area for Federal manganese ore reserves from the late
1950s through 2003. The project site contains numerous large unstable sheer-cliff
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open pits as deep as 400 feet, huge volumes of mine overburden/tailings, mill facility
remnants and waste disposal areas. To give a sense of scale, mine overburden is
ten stories high in some areas; abandoned waste “ponds” are up to 60 feet deep and
filled with over one million cubic yards of gelatinous tailings containing high con-
centrations of arsenic, lead and petroleum compounds. Reclaiming the Project Site
will require the excavation and management of at least 12 million cubic yards of
material (enough to fill a modern sports stadium six times). The “Presumptive Rem-
edy” for the Project Site is to use the existing mine pits as permanent repositories
for the mine residue, in an appropriately engineered manner.

The Nevada Division of Environmental Protection has identified the Three Kids
Mine as a high priority for the implementation of a comprehensive environmental
investigation, remediation, and reclamation program. Numerous unsuccessful pro-
posals to clean up and redevelop the Project Site have been advanced over the years.
All were ultimately abandoned due to unrealistic estimates of the scale of required
remediation, as well as the complexities posed by the mix of private and Federal
ownership at the Project Site. Something must be done to address this serious blight
on the Henderson community.

The legislation I have introduced, with the support of the entire Nevada Delega-
tion, is the result of over four years of work among the City of Henderson Redevel-
opment Agency, the Department of the Interior, the State of Nevada, and private
entities to develop a program to finally clean up the Three Kids Mine site. Boiled
down to its simplest form, the Secretary of the Interior will convey the Federal
lands at the project site—approximately 948 acres—at fair market value taking into
account the costs of investigating and remediating the entire site, which includes
an additional 314 acres of now-private lands that were used historically in mine op-
erations. The Federal Government will receive a release of liability for cleanup of
both the Federal lands and the private lands. Under the legislation, before the Fed-
eral lands are conveyed, the State must enter into a binding consent agreement
under which the cleanup of the entire Project Site will occur. The consent agreement
must include financial assurances to ensure the completion of the remediation and
reclamation of the Site. The cleanup will be financed with private capital and Ne-
vada tax increment financing at no cost to the Federal Government.

In more detail, the legislation would direct the Secretary to convey the 948 Fed-
eral acres of the Three Kids Mine project site to the Henderson Redevelopment
Agency for fair market value, discounted to reflect the costs of cleanup of the entire
Project Site. According to preliminary estimates, the cleanup costs for the Project
Site range from a low of $300 million to a high of nearly $1 billion. The BLM’s pre-
liminary estimate of the value of the lands to be conveyed as if they were “clean”
ranges from $95 million to $190 million. The value and costs will be determined by
the Secretary under the legislation using established national appraisal methods,
environmental assessment standards, and cost estimating procedures. We fully ex-
pect the cleanup costs to substantially exceed the value of the lands to be conveyed.
Moreover, given the mix of private and Federal lands at the project site and the
substantial cleanup costs involved, there is no viable solution to remediate and re-
claim the Federal lands without the private lands.

Before any conveyance of Federal land, the legislation requires an executed Mine
Remediation and Reclamation Agreement between a responsible party and the State
of Nevada that would govern the “CERCLA-protective” cleanup program for the en-
tire Project Site (Federal and private lands) and ensure that the program is fully
funded. Finally, in exchange for the conveyance, the United States would receive a
complete release of liability for all existing environmental and hazardous safety con-
ditions associated with the entire Project Site.

Fundamental to the economic viability of the entire project is the availability of
“tax increment financing” under the Nevada Community Redevelopment Law. The
Nevada Redevelopment Law allows the Redevelopment Agency to fund the cleanup
of blighted conditions such as an abandoned mine and environmental contamination
through use of an “increment” of property taxes collected within a designated rede-
velopment area over a 30-year “capture period.” The “increment” is a portion of the
assessed value of the property which predictably increases in value following clean-
up and as the subsequent commercial and residential redevelopment build-out oc-
curs. To advance this important project, the City of Henderson completed annex-
ation of the Three Kids site in January 2009, and the Lakemoor Canyon Redevelop-
ment Area was established in February 2009.

This is a unique and complex “public/private partnership” proposal. It will finally
lead to the cleanup of the Three Kids Mine site at no cost to the Federal Govern-
ment. Millions of dollars have been spent on this effort to date on environmental
assessment work at the Project Site and to advance discussions and negotiations
among project stakeholders. I believe that this initiative offers a viable solution for
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the cleanup and reclamation of the Three Kids Mine and could serve as a model
for other similar sites across the country. I would respectfully request that the Sub-
committee grant expeditious consideration of the Three Kids Mine Remediation and
Reclamation Act.

In closing, I want to once again thank Chairman Lamborn and Ranking Member
Holt, as well as the other members of the Subcommittee, for holding a hearing on
the serious problem of abandoned mined lands, and innovative solutions for address-
ing the problem. I would be happy to answer any questions the Subcommittee might
have.

Mr. LAMBORN. All right. I want to thank you for your testimony
and for being here today. If anyone submits questions to you, we
would ask you to answer them in writing, and we will excuse you
now, and we will go to the second panel.

Mr. HoLt. If I may ask one question before he leaves.

Mr. LAMBORN. Certainly.

Mr. HoLT. Thank you. Since I can’t see the graphics here, you
say that this is a residential area surrounding it?

Mr. HECK. Across from this area is a residential area. That is
correct.

Mr. Hovrt. And what is the anticipated use, or what might you
imagine of the use of this land then?

Mr. HECK. Once fully reclaimed or remediated, it is being consid-
ered by the City of Henderson as a mixed-use development site.

Mr. HoLt. All right. Thank you.

Mr. LAMBORN. All right. Thank you. And I would like to invite
everyone else to come up to form the second panel, and we are con-
solidating things for the sake of time, and I once again apologize
for having that vote series earlier, but that was out of our control.

So, The Honorable Marcilynn Burke, The Honorable dJoel
Holtrop, Anu Mittal, Loretta Pineda. Let us see. Marcilynn Burke
is the Deputy Director of the Bureau of Land Management. Joel
Holtrop is the Deputy Chief of the United States Forest Service.

Anu Mittal is the Director of the Natural Resources and Environ-
ment Section of the GAO, the Government Accountability Office.
Loretta Pineda is the Director of the Division of Reclamation, Min-
ing, and Safety, of the Colorado Department of Natural Resources,
and is also here on behalf of the Interstate Mining Compact Com-
mission, and the National Association of Abandoned Mine Land
Programs.

Laura Skaer is the Executive Director of the Northwest Mining
Association. Thomas Martin Baker is the Chairman of the Board
of the Appalachian Wildlife Foundation and is here on behalf of
Safari Club International and Lauren Pagel, Policy Director of
Earthworks.

Now, like all witnesses, your written testimony will appear in
full in the hearing record, and so I ask that you keep your oral
statements to five minutes as outlined in our invitation letter to
you.

You will have to turn on the microphone because they are not
automatic. The five-minute light starts when you begin speaking,
and the yellow light comes on when there is one minute left, and
the red light comes on when your five minutes are over.

Now, I am going to take one witness out of order. We normally
go—and I intend to always go with our Federal Government wit-
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nesses first as a courtesy. We have one person here who has to
catch a plane, and so Mr. Baker, I am going to ask that you go
first, and then you may be excused to go catch your plane, and
then at that point, we will just finish with the rest of our panel.
So, you may begin, Mr. Baker.

STATEMENT OF THOMAS MARTIN BAKER, CHAIRMAN OF THE
BOARD, APPALACHIAN WILDLIFE FOUNDATION, AND ON
BEHALF OF SAFARI CLUB INTERNATIONAL

Mr. BAKER. Thank you, Mr. Chairman. My name is Tom Baker.
I am a hunter, a sportsman, and a conservationist. Just as a side
note, my three oldest sons are active duty United States Marines,
proudly serving our country, and my wife and I have been married
30 years.

I can tell you that 30 years ago when I met her, she told me that
she loved stuffed animals. That meant something entirely different
to me than it did to her. Over a century ago a group of concerned
individuals banded together to save a place known as Yellowstone.

The story that follows from the efforts of these visionaries of the
Boone and Crockett Club is cherished as one of our Nation’s great-
est accomplishments. The history of the Hunter Sportsman is a tale
of over 100 years of measured and thoughtful commitment to con-
servation.

It is a commitment that balances human needs with wildlife
needs, a commitment that sees deep value in preserving the hunt-
ing tradition, as well as in conserving wildlands and wildlife.

It is a commitment that grows out of a powerful love of wildlife,
but is also shaped by common sense and a business like approach
to managing natural resources. By the turn of the century, unre-
stricted killing of wildlife for markets, for pioneer settlement of the
West, and Native American government conflicts, had taken their
toll on most North American big game populations, and on many
species of bird and fish.

At that time a national conscience that opposed the destruction
of America’s wildlife and natural resources was in its infancy. Over
the next several decades, Theodore Roosevelt, along with Members
such as Aldo Leopold, and “Ding” Darling, championed the passage
of laws, the establishment of institutions, and the designation of
wildlands, which today make up our Nation’s conservation system,
our National Forests, our National Parks, our National Wildlife
Refuge System, exists today in large part because of the extensive
efforts of the Boone and Crockett Club, and the sportsmen and
women of America.

The fundamental policy behind management of our Federal lands
is multiple use. Sportsmen recognize that. Let me offer you a fol-
lowing example of the success that is attainable when sportsmen
groups cooperate with mining companies.

In 1996, the Rocky Mountain Elk Foundation pledged over
$1.4 million to the State of Kentucky’s Elk Restoration Project. On
December 18th, 1997, seven elk that had been captured in Western
Kansas were released at the Cyprus Amax Wildlife Management
Area in Eastern Kentucky.

This was the first of a series of releases that continued through
the winter of 2002. The plan originally contemplated releasing
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1,800 elk at a rate of 200 per year for nine years across the 15
county restoration zone.

The translocations were discontinued in 2002 with just over
1,500 elk having been released at eight different sites, 500 of them
in the final 12 months of the releases. Since 1997 the Foundation
has increased its funding of the project to $2 million.

The elk have thrived in Kentucky. They are achieving a 90 per-
cent breeding success rate, and a 92 percent calf survival rate. The
absence of predators, relatively mild Kentucky winters, and abun-
dant food sources, have not only contributed to the remarkable pop-
ulation growth, but also account for the fact that the Kentucky elk
gre on an average 15 percent larger than elk found in the Western

tates.

By July of 2000, Kentucky had the largest free ranging wild elk
herd east of Montana. Today, State wildlife officials estimate the
herd size has grown to over 10,000 animals.

In 2011, more than 61,000 applicants applied for one of the 800
permits offered by the State for elk hunting. The application proc-
ess alone generated in excess of $700,000 for the Department of
Fish and Wildlife Resources.

More importantly, it is estimated that more than $23 million
was generated in the local economy from elk hunting, elk viewing,
elk tours, hotel stays, and restaurant visits. This one project alone
haskbeen a tremendous boost to the economy of Southeast Ken-
tucky.

In summary, we need to strive to alleviate the disconnect be-
tween the many different interests that view these ALM sites.
Working to a like cause, where one in wildlife, as well as people,
benefit from a well thought out and well executed plan. This is
where we should strive to be.

We need every abandoned mine site and disturbed soil site
turned back to a wildlife restoration tool. As we approach these
new projects before us, we need every energy site a showcase for
innovative wildlife friendly restoration designs that address the
pertinent issues.

From sage grouse to deer, elk, small mammals, song birds, polli-
nators, and other wildlife, all these species are reliant to our doing
what is best. This is more than a pipe dream. The technology, and
scientific resources, research data, and enthusiastic groups, are in
place to accomplish these goals and create jobs in an economy that
desperately needs them. Thank you.

[The prepared statement of Mr. Baker follows:]

Statement of Thomas M. Baker, Chairman of the Board,
Appalachian Wildlife Foundation

Over a century ago, a group of concerned individuals banded together to save
wildlife and a place known as Yellowstone. The story that follows from the efforts
of those visionaries of the Boone and Crockett Club is cherished as one of our na-
tion’s greatest accomplishments.

The history of the Hunter/Sportsman is a tale of over 100 years of measured and
thoughtful commitment to conservation. It is a commitment that balances human
needs with wildlife needs; a commitment that sees deep value in preserving the
hunting tradition, as well as in conserving wild lands and wildlife; a commitment
that grows out of a powerful love of wildlife, but that is also shaped by a common-
sense, business-like approach to managing natural resources.

By the turn of the century, unrestricted killing of wildlife for markets, pioneer set-
tlement of the West, and Native American/government conflict had taken their toll
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on most North American big game populations, and on many species of bird and
fish. At that time, a national conscience that opposed the destruction of America’s
wildlife and natural resources was in its infancy.

Over the next several decades, Theodore Roosevelt, along with members such as
Aldo Leopold and J.N. “Ding” Darling, championed the passage of laws, the estab-
lishment of institutions, and the designation of wild lands which today make up our
nation’s conservation system. Our National Forest’s, National Parks, and the Na-
tional Wildlife Refuge Systems exist today in large part because of the extensive ef-
forts of the Boone and Crockett Club and the sportsmen and women of America.

Abandoned mine lands can have serious negative impacts on wildlife habitat, es-
pecially for fish and aquatic species. While we understand the primary focus of AML
efforts to clean up and restore sites that pose threats to health and human safety,
we would like to see a higher priority given to AML sites that are having significant
impacts on fish and wildlife habitat (Priority 3 sites).

At a time when regulators are giving intense scrutiny to new mining permits be-
cause of water quality impacts, very little AML funding is available for Priority 3
sites. This is especially true in the Appalachian Region where there was extensive
surface mining prior to the passage of SMCRA. While regulators are more diligent
than ever on new mine permits, these old “pre-law” mine sites have been polluting
water for at least 35 years. It will take years and probably hundreds of millions of
dollars to fix these sites in a manner that will improve water quality, and restore
habitat for fish and other aquatic species, some of which are considered imperiled.

The Appalachian coal fields are experiencing some of the worst unemployment
rates in the United States, and have the greatest concentration of pre-law coal mine
sites. Making more funds available for Priority 3 sites in the Appalachian Region
would greatly benefit the ecological integrity of the region as well as provide much
needed jobs in doing the cleanup.

With that said, here are a few points we would like the committee to consider.

1. AML funds should be directed to where the greatest needs are for the clean-
up and restoration of habitat on pre-law coal mines, and not be tied so heav-
ily to where coal is mined currently. Current coal production is not reflective
of where mining occurred before SMCRA was passed. The Appalachians have
enormous needs for AML funds, and a state like Tennessee cannot get ade-
quate AML funds because the current production of coal in Tennessee is very
low, yet Tennessee has enormous AML problems.

2. We need adequate “Good Samaritan” protection from liability for companies,
non-profit groups, local and state governments, and anybody else that might
want to voluntarily clean up and restore habitat to an AML site. The dis-
incentives for this must be removed.

3. We would like to see consideration given to dispersing a portion of AML
funds through grants in a program similar to current Farm Bill programs
like the Conservation Reserve Program, Conservation Restoration and En-
hancement Program, Wetlands Reserve Program, and Wildlife Habitat Incen-
tive Program. Non-profit organizations, state agencies, private landowners
and other appropriate entities could qualify for grants that would cost-share
AML projects. Priority could be given to projects that improved habitat for
threatened and endangered, or imperiled aquatic and upland species.

4. We would like to see consideration given to coupling mitigation efforts and
AML projects that improve aquatic habitat and can help improve water
sources used for municipal drinking water. Some streams in need of recon-
struction and channel restoration efforts do not qualify for mitigation efforts
because of water quality impairments from pre-law mine sites.

5. Provide more incentives for “re-mining” of AML coal mine sites on private
and public lands.

6. While there is a great need for funds to address pre-law hard rock mines,
a new source of funding needs to be created specifically for these types of
mines so that funds generated from coal mining can be used for the original
intent of cleaning up abandoned coal mines.

Let me offer the following project as an example of the success attainable when
sportsman’s groups cooperate with mining companies

In 1996 the Rocky Mountain Elk Foundation pledged over $1.4 million to the
state of Kentucky’s elk restoration project. On December 18, 1997, seven elk that
had been captured in Western Kansas were released at the Cyprus Amax Wildlife
Management Area in Eastern Kentucky. This was the first of a series of releases
that continued thru the winter of 2002. The plan originally contemplated releasing
1,800 elk at a rate of 200 per year for 9 years across a 15 county restoration zone.
The translocations were discontinued in 2002, with just over 1,500 elk having been
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released at 8 different sites, 500 in the final 12 months of the releases. Since 1997,
the Foundation has increased its funding of the project to $2,000,000.

The elk have thrived in Kentucky. They are achieving a 90% breeding success
rate, and a 92% calf survival rate. The absence of predators, relatively mild Ken-
tucky winters and abundant food sources have not only contributed to the remark-
able population growth, but also account for the fact that the Kentucky elk are on
average 15% larger than elk found in western states. By July 2000, Kentucky had
the largest free ranging, wild elk herd east of Montana.

Today, state wildlife officials estimate the herd size has grown to over 10,000 ani-
mals. In 2011, more than sixty-one thousand applicants (61,000) applied for one of
the eight hundred (800) permits offered by the state for elk hunting. The application
process alone generated in excess of $700,000.00 for the Department of Fish and
Wildlife Resources. More importantly, it is estimated that more than Twenty-three
million dollars ($23,000,000.00) was generated in the local economy from elk hunt-
ing, elk viewing, elk tours, hotel stays and restaurant visits. This one project alone
has been a tremendous boost to the economy of south-east Kentucky.

In summary, we need to strive to alleviate the disconnect between the many dif-
ferent interests that view these AML sites. Working to a like cause, one wherein
wildlife as well as people benefit from a well thought out well executed project. This
is where we should strive to be. We need every abandoned mine and disturbed soil
site turned back to a wildlife restoration tool. As we approach these new projects
before us, we need every energy site a showcase for innovative wildlife friendly res-
toration designs that address the pertinent issues. From sage grouse to deer, elk,
small mammals, song birds, pollinators, and other wildlife, all these species are reli-
ant to our doing what is best. This is more than a pipe dream, the technology, sci-
entific resources, research data, and enthusiastic groups are in place to accomplish
these goals and create jobs in an economy that desperately needs them.

Mr. LAMBORN. All right. So, I can assume from what you said
Khen you first started that you have some stuffed anmimals at

ome.

Mr. BAKER. I do, sir, several hundred.

Mr. LAMBORN. Now, would the things that are successful in Ken-
tucky also work in an arid or semi-arid Western State like Nevada?

Mr. BAKER. I would say that it happens every day right now.
Sportsmen’s groups around the country are known for their philan-
thropy, in terms of donating their time, their money, and their ef-
forts, and are the leaders I think in conservation in providing those
types of services for all types of habitat projects, reclamation
projects, going out and cleaning up the land, and working on any
site that would harbor wildlife or fisheries.

Mr. LAMBORN. All right. At this point, I would like to see if the
Ranking Member has any questions?

Mr. HoLT. I have no questions now.

Mr. LAMBORN. Or the Member from Pennsylvania, Mr. Thomp-
son?

Mr. THOMPSON. Just briefly, Mr. Chairman. Mr. Baker, thanks
for your testimony. I am from Pennsylvania, and we have a lot of
abandoned mine sites, and in fact, if you are ever in Pennsylvania,
I would welcome you to the 5th District.

We have a wonderful elk visitors center that is located strategi-
cally in the area of abandoned mine sites that have been claimed.
I am just curious. In your experiences, have you identified any par-
ticular barriers as a third-party organization working with govern-
ment, and working with landowners, run up against difficulties or
barriers to making this model work?

Because it seems to me that based on hearing your testimony,
and my observations, they are a very effective model, and one of
a number to be able to utilize these lands reclaim them.
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I know that our elk herd is not as large as Kentucky’s. We have
about a thousand, but they are an economic engine, in terms of the
income from tourism and from hunting, that comes into Pennsyl-
vania.

So, are there any particular issues that you found that make
What?has happened in Kentucky difficult, and barriers to be over-
come?

Mr. BAKER. There are several things that come to mind. Some-
times access. Many of these mines that you are speaking of are on
private land in many States, and so getting permission to go in and
work on these properties in a cooperative manner with the land-
owner can sometimes be an issue.

Obviously money to fund these projects. These sportsmen have
all the energy in the world. They are happy to go out and work on
clearing up the habitat. There is no doubt in my mind that sports-
men will do that.

If there was a way that some of these monies in the AML funds
could be directed to potentially other uses, other than the few dis-
tinct uses that are allowed for now, I think there could be a great
combination of effort to help clean up these sites.

Mr. THOMPSON. Thank you, and thank you, Mr. Chairman.

Mr. LAMBORN. All right. Thank you for coming. You may be ex-
cused and thank you for your testimony and answering questions.
I hope you catch your plane OK.

Mr. BAKER. Thank you very much.

Mr. LAMBORN. OK. Now we will resume the regular order for our
list of witnesses, and we will start with Marcilynn Burke.

STATEMENT OF THE HON. MARCILYNN BURKE,
DEPUTY DIRECTOR, BUREAU OF LAND MANAGEMENT

Ms. BURKE. Good afternoon, and thank you for inviting the Bu-
reau of Land Management to testify today on our abandoned mine
lands program, or our AML program. This program is one of the
agency’s most challenging due to the sheer number of AML sites
that are associated with safety and environmental hazards, and the
complexity of remediating them.

The BLM maintains an inventory of known abandoned mine sites
on public lands, and most of those are abandoned hardrock mines.
On BLM managed land, there are approximately 31,000 abandoned
mine sites, with almost 66,000 features, such as open shafts, con-
taminated tailings or wastes, and other physical and environ-
mental hazards.

The BLM is committed to continuing to address these hazardous
sites, and has taken a number of steps to build a comprehensive
AML program. Together with our partners, the BLM is making
progress to remediate these hazards left behind by the Nation’s
mining legacy.

In contrast to past practices, today in order to conduct hardrock
mining on BLM lands, companies must post full reclamation bonds
for their mining operations. Thus, the BLM’s ALM program ad-
dresses abandoned mine lands that stem from historical, rather
than recent, mining development.

The agency’s ALM program received approximately $16 million
in Fiscal Year 2011. the BLM prioritizes sites to receive funding
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based upon its AML national level evaluation criteria. These cri-
teria are used to evaluate the relative risk posed by environmental
and physical hazards at each AML site.

The BLM leverages its financial resources by partnering with
local, State, and tribal governments, and other Federal agencies, as
well as industry and nonprofit organizations. Each year, there are
tragic and potentially avoidable losses of life resulting from dev-
astating falls in open shafts of abandoned mines.

One such case occurred in Nevada in March of this year. On his
day off, a worker for a geothermal company was exploring aban-
doned mine sites with his friends when he fell approximately 180
feet to his death at the Rex Mine site.

The Nevada Department of Wildlife and the BLM had previously
secured some of the hazardous features on this difficult to access
and extremely remote mine site. After this tragic accident, the
BLM worked with several partners to further address the hazards
of the site.

The BLM worked with the Great Basin Institute, a nonprofit or-
ganization, which conducted archeological surveys at the site, as
well as the Nevada Department of Wildlife, and the Nevada Divi-
sion of Minerals, to secure the remaining hazardous features at the
site.

The President’s 2012 budget proposes legislation to address the
AML hazards on Federal, State, and tribal, and private lands. The
proposal addresses abandoned hardrock mines across the country
through a new AML fee on hardrock development.

Just as the coal industry is held responsible for abandoned coal
sites, the Administration proposes to hold the hardrock mining in-
dustry responsible for abandoned hardrock mines.

In a 2008 report the Office of the Inspector General for the De-
partment of the Interior found that the BLM and the National
Park Service needed to better address hazards posed by abandoned
mines on their lands.

The BLM has taken a number of steps in the past few years to
build a comprehensive program that includes improving and updat-
ing our inventory of known sites and features, revising our stra-
tegic plan, implementing the Fix-A-Shaft Today or FAST Program,
which encourages volunteers to participate in inventory and safety
closure projects, and developing guidance to our field office to en-
courage increased stakeholder involvement and improved coordina-
tion with our partners.

This program is working, and we are confident that we will ad-
vance the program in the future. Of the 31,000 abandoned mine
sites that are on BLM managed lands, about 25 percent have ei-
ther been remediated or have reclamation actions planned or un-
derway.

The BLM is operating a dynamic abandoned mine land program
in the face of many challenging realities on the ground. We are
making progress and are committed to making the program a suc-
cess with the help of our many partners. Thank you again for the
opportunity to testify this afternoon, and I am happy to answer any
questions.

[The prepared statement of Ms. Burke follows:]
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Statement of Marcilynn Burke, Deputy Director,
Bureau of Land Management, U.S. Department of the Interior

Introduction

Thank you for inviting the Bureau of Land Management to testify today on
“Abandoned Mine Lands: Innovative Solutions for Restoring the Environment,
Improving Safety and Creating Jobs.”

Nationally, the BLM’s Abandoned Mine Lands (AML) program is one of the
agency’s most challenging due to the sheer number of AML sites, their associated
safety and environmental hazards, and the complexity of remediating them. The
BLM maintains an inventory of known abandoned mines on public lands, most of
which are abandoned hardrock mines. On BLM-managed lands, there are approxi-
mately 31,000 abandoned mine sites with almost 66,000 features, such as
entryways, contaminated tailings, and other physical and environmental hazards.
The BLM is committed to continuing to address and remediate these hazardous
sites, and has taken a number of steps to build a comprehensive AML program.
Together with the collaborative efforts of the agency’s AML partners, the BLM is
making progress to remediate these hazards left from the nation’s mining legacy.

Historical Background

The paradox presented by the abandoned mine challenge is playing out across the
West. For a century and a half after gold was discovered in 1848, starting the
famous California Gold Rush, miners scoured hillsides and mountains, dug pits, and
subsequently abandoned them with little or no reclamation, creating the public
safety issues we face today. These years of mining have left thousands of dangerous
shafts, portals, and other hazards. In that time, the settlement of the West took root
and flourished, and today these growing populations that are eager to enjoy the out-
doors by hiking, hunting, and riding off-highway vehicles are at risk from the rem-
nants of our mining past.

Each year there are tragic and potentially preventable stories about the loss of
life, such as a devastating fall into an open shaft of an abandoned mine. One such
case occurred in Nevada in March. A worker for a geothermal company was explor-
ing abandoned mine sites with friends on a day off when he fell approximately 180
feet to his death at the Rex Mine site. The Nevada Department of Wildlife and the
BLM had previously secured some of the hazardous features of the Rex Mine, but
the site is difficult to access and is in an extremely remote location.

The BLM is updating its national AML inventory database continuously as new
sites are discovered and further inventories are completed. While a majority of AML
sites pose safety hazards such as open mine shafts and pits, unstable rock, decaying
support beams, and even explosive and toxic chemicals, approximately 20 percent
pose environmental hazards to human health and drinking water. These hazards in-
clude mercury contamination in discharge from placer gold mines and mercury
mines, and sediment from asbestos mines, arsenic and lead contamination from
mine tailings, and acidic mine drainage from large sulfide mines. We have identified
many sites with the highest potential for harm to public health and safety and are
continuing to work with Federal, State, and Tribal partners to address them.

BLM’s AML Program

In contrast to these past practices, hardrock mining today on BLM lands requires
companies to post full reclamation bonds for their mining operations. Thus, the
BLM’s AML program remediates abandoned mine lands from historical develop-
ment. The AML program supports the BLM’s core programs by restoring degraded
water quality, cleaning up mine waste that has been contaminated by acid mine
drainage and heavy metals, such as zinc, lead, arsenic, and mercury, remediating
other environmental impacts on or affecting public lands, and mitigating safety
issues.

The BLM’s environmental cleanup and remediation activities cover a broad spec-
trum, and are guided by important laws such as: the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA); the Federal Land Policy and
Management Act (FLPMA); and the National Environmental Policy Act (NEPA).
Through the application of those laws, the agency addresses the impacts from the
associated hazards along with the proposed mitigation work necessary to remediate
a site.

The BLM’s AML program received approximately $16 million in FY 2011. The
BLM prioritizes which sites receive funding based upon AML National Level Eval-
uation Criteria found in the BLM AML Program’s Strategic Plan, which weighs sev-
eral different criteria for both environmental and physical safety sites. In addition
the BLM received approximately $4 million in FY2011 from the Department of the
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Interior Central Hazardous Materials Fund. When a responsible party is known, the
BLM also seeks cost recovery and in-kind services.

The BLM works to stretch these financial resources by partnering with local and
state governments, tribes, and other federal agencies, as well as industry and non-
profit organizations. For instance, after the Rex Mine accident mentioned earlier,
the BLM worked with the Great Basin Institute, which conducted archaeological
surveys, as well as the Nevada Department of Wildlife, and Nevada Division of Min-
erals, to secure remaining features at the site. The BLM in Nevada has been a lead-
er in leveraging partnerships. Its roster of current active partners includes edu-
cational and nonprofit groups such as Bat Conservation International, Nevada Min-
ing Association, University of Nevada Reno, and the Desert Research Institute; a
host of local governments, including the Pyramid Lake Paiute and Walker River
Paiute Tribes, and numerous state and Federal agencies.

Through the American Recovery and Reinvestment Act (ARRA), the BLM received
nearly $30 million and was able to undertake 77 mine remediation projects. One of
those projects was to close the War Eagle Abandoned Mine on the Western Slope
of Colorado. The project used $30,000 in ARRA funding that provided the workers
to close 21 unsafe mine openings in an area popular for hiking, fishing, touring, and
off-road vehicle riding. The BLM completed the work on this three-county project
with partners from the state, including the Colorado Division of Reclamation,
Mining and Safety.

AML Legislative Proposal

The President’s 2012 Budget proposes legislation to address AML hazards on Fed-
eral, State, Tribal, and private lands. The proposal addresses abandoned hardrock
mines across the country through a new AML fee on hardrock production. Just as
the coal industry is held responsible for abandoned coal sites, the Administration
proposes to hold the hardrock mining industry responsible for abandoned hardrock
mines. The proposal will levy an AML fee on all uranium and metallic mines on
both public and private lands that will be charged on the volume of material dis-
placed. The fee will be collected by the Office of Surface Mining, while the receipts
will be distributed by BLM. An advisory council comprised of representatives of Fed-
eral agencies, States, Tribes, and non-government organizations, will create objec-
tive criteria to rank AML projects. Using this prioritized list of National sites, BLM
will be able to distribute funds to reclaim the Nation’s most dangerous and environ-
mentally hazardous sites each year.

Moving Forward

The Office of the Inspector General (OIG) found in a 2008 report that the BLM
and NPS needed to better address hazards posed by abandoned mines on their
lands.

The BLM has taken a number of steps to build a comprehensive AML program
that include: improving the inventory of known ALM sites and features, revising the
BLM AML Strategic Plan; implementing the “Fix a Shaft Today” program that en-
courages volunteers to participate in inventory and safety closure projects; and de-
veloping guidance to encourage increased stakeholder involvement and improved co-
ordination with AML partners at the Federal, state and local level. We realize the
importance of an effective AML program and the need to best prioritize limited
funding.

The program is working, and we will continue to make progress. Of the 31,000
abandoned mine sites mentioned earlier, about 25 percent have either been remedi-
ated or have reclamation actions planned or underway. Most of the remaining 75
percent require further investigation and remediation, posing a significant challenge
as we seek to protect public health and safety, as well as the environment.

Conclusion

The BLM is operating a dynamic abandoned mine land program in the face of
challenging realities on the ground. We are making progress and are committed to
making the program a success. Thank you and I am happy to answer any questions.

Mr. LAMBORN. All right. Thank you for your testimony, and your
patience in being here, and now we will hear from Mr. Holtrop.
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STATEMENT OF THE HON. JOEL HOLTROP, DEPUTY CHIEF,
UNITED STATES FOREST SERVICE

Mr. HoLTROP. Thank you for the opportunity to testify before you
today on the United States Forest Service’s abandoned mine lands
program. Since the early 1990s, the Forest Service has imple-
mented programs to address the safety, human health, and envi-
ronmental hazards posed by tens of thousands of abandoned mines
throughout the National Forests and grasslands.

Key elements of these programs include mitigating abandoned
mine hazards, restoring land and water contaminated or disturbed
by abandoned mines, and enhancing fish and wildlife habitat
through reclamation of abandoned mines.

The impacts caused by abandoned mine lands across many juris-
dictional boundaries can affect Federal, State, and private lands
across the Nation. Despite the effort of Federal and State Agencies,
and other parties, abandoned mine lands continue to pose both
physical safety hazards to the public, and threats to human health
and the environment from hazardous contaminants.

The movement to clean up abandoned mines on public lands has
gained momentum in recent years as the Forest Service and nu-
merous Tribal, Federal, State, and private partners have begun to
tackle mutual problems of health and safety with heightened com-
mitment.

Although complex challenges remain, substantial progress is
being made toward reclaiming abandoned hardrock mine sites, key
watersheds, and other sites across public and private boundaries.

Various estimates exist for the number of abandoned mines on
National Forest system lands, but the exact number is unknown.
However, there may be 27,000 to 39,000 abandoned mines of all
types on National Forest system lands.

Data also indicates that 9,000 to 13,000 of the abandoned
hardrock mines have records of past mineral production, and there-
fore are considered more likely to require environmental cleanup or
safety mitigation work. The scope of AML cleanup on land man-
aged by the Forest Service is large and can consume an estimated
$4 billion to $6 billion, or even more, considering potential long
term treatment needs to complete response actions at these sites.

There are three categories of work that may be funded at aban-
doned mine land sites. Cleanups at sites that are releasing or
threatening to release hazardous substances, such as heavy metals
from acid mine drainage.

This work is done under the Forest Service delegated CERCLA
authority. A second is cleanup of non-hazardous substance-related
surface disturbance, such as revegetation of disturbed areas, recon-
struction of stream channels and flood planes, and the third is
mitigation of physical safety hazards, such as closure of adits and
shafts, and removal of dangerous structures.

Since 1998, we have mitigated more than 2,000 safety hazards
and cleaned up hazardous substances at more than 400 sites, with
another 150 hazardous substance cleanups in progress.

Environmental cleanups of abandoned mines vary in size, from
hundreds of thousands, to many millions of dollars. In almost all
cases the site investigation, the planning and actual cleanup work
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is performed by private environmental engineering and construc-
tion firms under contract to the Forest Service.

States such as Colorado, Arizona, New Mexico, and California,
have the largest abandoned mine safety hazard mitigation work-
load. We work closely with local communities throughout the rec-
lamation process by involving them in decision making regarding
cleanup, and providing a range of training opportunities and in-
volving local contractors in the remediation work, thus creating
local employment opportunities.

The Forest Service coordinated with States during the inventory
phase of the AML program by using data from State inventories.
Coordination with States on environmental cleanup and safety
projects is encouraged through the use of project selection criteria,
which rewards State and Federal partnerships, and evidence of
State priorities, such as work within a State’s priority watershed,
or water quality limited stream, or water body.

Formal partnerships, or agreements, exist with both State and
Federal Agencies, like the Environmental Protection Agency, where
cleanup involves mixed ownership sites that include private or
State lands. That concludes my statement, and I will be happy to
answer any questions that you may have.

[The prepared statement of Mr. Holtrop follows:]

Statement of Joel Holtrop, Deputy Chief, National Forest System,
Forest Service, U.S. Department of Agriculture

Mr. Chairman and Members of the Subcommittee, thank you for the opportunity
to testify before you today on the U.S. Forest Service’s abandoned mine lands (AML)
program. Since the early 1990’s, the Forest Service has implemented programs to
address the safety, human health and environmental hazards posed by tens of thou-
sands of abandoned mines throughout the national forests and grasslands. Key ele-
ments of these programs include mitigating abandoned mine hazards; restoring land
and water contaminated or disturbed by abandoned mines; and enhancing fish and
wildlife habitat through reclamation of abandoned mines. The impacts caused by
abandoned mine lands cross many jurisdictional boundaries and affect federal, state
and private lands across the nation. Despite the effort of federal and state agencies
and other parties, abandoned mine lands continue to pose both physical safety haz-
ards to the public and threats to human health and the environment from haz-
ardous contaminants. In California alone, at least 15 adults have died and 23 adults
and children have been injured in abandoned mines since 2001 1.

The movement to clean up abandoned mines on public lands has gained momen-
tum in recent years as the Forest Service and numerous Tribal, Federal, State, and
private partners have begun to tackle mutual problems of health and safety with
heightened commitment. Although complex challenges remain, substantial progress
is being made toward reclaiming abandoned hardrock mine sites in key watersheds
and other sites across public and private boundaries.

BACKGROUND

The authorization of mining for metals and mineral resources on federally admin-
istered lands helped encourage industrial growth and settlement of the West. Many
of these mineral deposits were located in remote areas far from population centers.
Without the benefit of today’s environmental laws and regulations, when a mine
was no longer profitable, common practice was to abandon the site and, in some
cases, to vacate entire mining districts. As a result, today many abandoned mines
pose hazards to public safety, human health and the environment.

Currently the Forest Service proactively manages and mitigates the impacts of
mine operations, including abandoned mine operations, through its Environmental
Compliance and Protection/Abandoned Mine Land Program (ECAP/AML), which
consists of three major activities:

1. Cleanup and reclamation of National Forest System (NFS) lands impacted
by hazardous materials and/or mining activities;

1State of California Department of Conservation, Abandoned Mine Lands Unit (AMLU)
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2. mi::iigation of safety hazards associated with inactive/abandoned mine lands;
an

3. environmental compliance audits of Forest Service operations, facilities, and
permitted activities.

Approximately 75 to 85 percent of the total ECAP/AML budget is expended on the
cleanup and safety hazard mitigation at abandoned mine sites.

Various estimates exist for the number of abandoned mines on NFS lands but the
exact number is unknown. All estimates are based at least in part on abandoned
mine data now part of the Mineral Resources Data System (MRDS), which is man-
aged by the U.S. Geological Survey (USGS). Analyses of the data indicates there
may be 27,000 to 39,000 abandoned mines of all types on NFS lands, of which
18,000 to 26,000 of the total are abandoned hard rock mines. The USGS data also
indicates that 9,000 to 13,000 of the abandoned hard rock mines have records of
past mineral production, and therefore are considered more likely to require envi-
ronmental cleanup or safety mitigation work. These numbers are not absolute be-
cause not all AML sites on NFS lands have been identified or evaluated for releases
of hazardous substances. Regardless of the exact number, the scope AML cleanup
on land managed by the Forest Service is large and could consume an estimated
$4 to $6 billion, or even more considering potential long term treatment needs, to
complete response actions at these sites.

Since 1998, the Forest Service has mitigated more than 2,000 safety hazards and
cleaned up hazardous substances at more than 400 sites, with another 150 haz-
ardous substance cleanups in progress. Between 1998 and 2010, the Forest Service
spent approximately $340 million on abandoned mine environmental cleanup and
safety mitigation. USDA’s Comprehensive Environmental Response, Compensation,
and Liability Act (CERCLA) enforcement program has led to over $640 million dol-
lars of work or funding provided by potentially responsible parties (PRP) at aban-
doned mine sites.

As part of our efforts to promote community involvement, we work closely with
local communities throughout the reclamation process by involving them in decision-
making regarding cleanup and reuse options, providing a range of training opportu-
nities, and involving local contractors in the remediation work thus creating local
employment opportunities.

Environmental cleanups of abandoned mines vary in size from hundreds of thou-
sands to many millions of dollars. In almost all cases, the site investigation, plan-
ning and actual cleanup work is performed by private environmental, engineering
and construction firms under contract with the Forest Service. Private contractors
also perform much of the abandoned mine safety closure work in states such as Col-
orado, Arizona, New Mexico and California that have the largest abandoned mine
safety hazard mitigation workload.

AML PROJECT SELECTION AND FUNDING

There are three categories of work that may be funded at abandoned mine land
sites:

1. Cleanups at sites that are releasing or threatening to release hazardous sub-
stances such as heavy metals from acid mine drainage. This work is done
under the Forest Service delegated CERCLA authority. USDA and Forest
Service policy requires that, before appropriated funds are spent on the re-
mediation of a site, a “potentially responsible party” (PRP) search must be
performed to identify whether a viable responsible entity exists to fund the
site clean-up in lieu of using appropriated funds. As the Forest Service has
moved forward with its PRP searches, it has found that many of the aban-
doned mine sites on the national forests are old, with the majority of the
mining activities occurring from the 1800s through the early 1900s. Very few
of these searches have resulted in the identification of a viable responsible
party.

2. Cleanups of non-hazardous substance-related surface disturbance such as re-
vegetation of disturbed areas, reconstruction of stream channels and
floodplains (Non-CERCLA Cleanup).

3. Mitigation of physical safety hazards such as closure of adits and shafts and
removal of dangerous structures (Safety Mitigation).

Descriptions of proposed CERCLA and non-CERCLA cleanup projects, including
abandoned mines along with the costs and benefits of each, are submitted by the
Forest Service Regional Offices two years prior to the fiscal year that funding would
be received. Because the number of projects always exceeds the available budget,
they are prioritized based on potential benefits to human health and safety; environ-
mental factors such as water quality; and economic and social factors including the
potential for state or federal partnerships, public interest and overall cost. The
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projects are then ranked and funded as money becomes available through the budg-
et process.

In FY 2011, we received approximately $16 million to fund CERCLA cleanup of
75 contaminated sites. We anticipate contributions to this effort from individual
PRP’s along with some State and local contributions. In FY 2012, we have requested
$15 million to fund the mitigation of 50 sites.

Safety Mitigation Projects are prioritized at the regional level and submitted to
the National Office for funding. Criteria used for prioritizing safety mitigation
projects are based on the severity of the hazard and accessibility to the public in-
cluding:

e A death, injury or close call has occurred at a site;

e Complaints or concerns have been expressed by the public or other units of
government about a site;

e Developed recreation sites or other concentrations of people are located near
a site;

e Forest roads or trails lead to or are near a site; and

e The severity of other hazards at a site in combination with the site’s accessi-
bility to the public.

For Safety Mitigation, in FY 2011, we received approximately $8.2 million to fund
the mitigation of an estimated 680 abandoned mine safety features like open shafts
and adits. In FY 2012, we have requested $7.3 million to fund the mitigation of an
estimated 560 features.

COORDINATION AND PARTNERSHIPS

The Forest Service coordinated with most states during the inventory phase of the
AML Program by using data from State AML inventories. Coordination with states
on environmental cleanup and safety projects is encouraged through the use of
project selection criteria which rewards state/federal partnerships and evidence of
state priorities such as work within a state priority watershed or water quality lim-
ited stream or water body. Formal partnerships or agreements exist with both state
and federal agencies, like the Environmental Protection Agency (EPA), where clean-
up involves mixed ownership sites that include private or state lands. In some cases,
as in Colorado, abandoned mine safety mitigation projects are planned and con-
structed jointly using long-standing partnership agreements.

EXAMPLES OF FOREST SERVICE AML PROJECTS

Large & Complex Mine and Mill Sites

These sites are typically tens to hundreds of acres in size. Mill buildings, roads,
mine openings, open pits, waste rock, chemical reagents, tailings and spent ore are
femoved, stabilized and restored at costs typically ranging from $100,000 to $10 mil-
ion.

One large cleanup project that received $1.4 million dollars in 2006 was the
Champion Mine located on the Umpqua National Forest, Lane County Oregon. As
a result of this project, a contract was awarded in 2006 to remove waste rock, diesel
and heavy oil contamination, treat acid mine drainage and cap hazardous mill
tailings. These actions are expected to reduce or eliminate contaminants in Cham-
pion Creek, which is a tributary to Row River and Dorena Reservoir, which is a
source of drinking water for the City of Cottage Grove, Oregon.

Another project that received almost $3 million from 2008 through 2011 is the
Standard Mine, an abandoned zinc, lead, gold, and silver mine, located 10 miles
west and directly upstream of the municipal water intake for the Town of Crested
Butte, Colorado. The site was listed on the EPA’s National Priority List in 2005 due
to the imminent threat to Crested Butte’s water supply posed by the tailings and
waste water impoundment. Work by the Forest Service, together with the State of
Colorado and the EPA, is designed to eliminate the safety and environmental haz-
ards posed to the residents and visitors of Crested Butte by the open adits and
shafts, waste rock piles, toxic mill tailings and acid mine drainage from this site.

Small Mine Cleanups and Safety Hazards

One of the safety mitigation projects funded in 2008 was closure of 5 vertical
shafts and 7 open adits located on the Grand Mesa/Uncomphagre/Gunnison Na-
tional Forest in Ouray and San Miguel Counties, Colorado. The mine sites are lo-
cated south of Ouray, Colorado along the route of State Highway 550 leading toward
Red Mountain Pass, a portion of the San Juan Scenic Skyway—“Million Dollar
Highway”. The Forest Service partnered with the Colorado Division of Minerals and
Geology to fund this mitigation project and the Colorado Division of Minerals and
Geology issued and administered the closure contract. The final closure contract
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consisted of 23 shaft and adit closures, consisting of 12 closures located on Forest
Service administered land and 11 closures located on private land.
LOOKING TO THE FUTURE

Multiple federal and state agencies and private entities are implementing pro-
grams to address the human health and environmental impacts from historic min-
ing operations. While progress has been made in addressing the hazards posed by
abandoned mine lands, much more work is needed. Impacts from abandoned mine
lands affects federal, state and private lands and cross federal and state jurisdic-
tional boundaries. Continued success of these efforts depends on ensuring that
cleanup costs are first borne by potentially responsible parties, where possible, and
on the partnering of State and Federal Agencies, public interest groups, the mining
industry and other interested third parties.

Finally, preventing future AML sites is also a crucial goal of any land manage-
ment agency’s AML program. Responsible mining practices, environmentally protec-
tive mine closure planning, optimal permitting requirements and financial assur-
ances are all tools that land management agencies are using to ensure mining com-
panies operate under a sustainable business model that follows a mine’s life from
startup to clean closure.

CLOSING

The mission of the Forest Service is to sustain the health, diversity, and produc-
tivity of the Nation’s forests and grasslands to meet the needs of present and future
generations. We remain committed to restoring abandoned mines as a key part of
this mission. I would be happy to answer any questions you may have.

Mr. LAMBORN. Thank you for your testimony. Next is Anu Mittal,
who is the Director of Natural Resources and Environment for the
Government Accountability Office.

STATEMENT OF ANU MITTAL, DIRECTOR, NATURAL RE-
SOURCES AND ENVIRONMENT, GOVERNMENT ACCOUNT-
ABILITY OFFICE

Ms. MITTAL. Thank you, Mr. Chairman. Chairman Lamborn,
Ranking Member Holt, and Members of the Subcommittee, I am
pleased to be here today to participate in your hearing on aban-
doned mines.

Between 2005 and 2009, the Government Accountability Office
conducted a body of work related to hardrock mining that we be-
lieve provides important context for the issues being discussed at
today’s hearing.

Therefore, I would like to summarize the key findings of this
work, and my comments will focus on the lack of good information
on the number of abandoned hardrock mines, the general lack of
mining information collected on Federal lands, the costs associated
with cleaning up abandoned mines, and the inadequacy of the fi-
nancial assurances provided by mining operators.

With regard to the lack of accurate information on the number
of abandoned hardrock mines, in 2008 and 2009, we reported that
Federal Agencies could not definitively determine the numbers of
such sites on their lands, and Federal agency estimates that we re-
viewed were not reliable.

In addition, when we reviewed estimates prepared by others on
the total number of abandoned hardrock mines in 13 States, where
most of this mining activity occurs, we found that they, too, did not
provide an accurate assessment of the number of abandoned mines
on public and private lands because they used differing definitions.

Therefore, in 2008, we developed a standard definition for what
constitutes an abandoned hardrock mining site, and based on this
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definition, we determined that at that time there were at least
161,000 abandoned hardrock mines in the 13 States.

These sites had at least 332,000 potentially unsafe features, and
at least 33,000 of them had degraded the environment. In addition
to the lack of information on abandoned mines, there is a general
lack of information collected by Federal Agencies about mining op-
erations on Federal lands.

For example, in 2008, and again this year, we reported that BLM
and the Forest Service either did not routinely collect, or did not
consistently maintain, data on the amount of hardrock minerals
being produced on Federal land, or the amount of hardrock min-
erals remaining.

According to the BLM and the Forest Service, they do not have
the authority to collect this type of information from mining opera-
tors. Therefore, we concluded that comprehensive information on
hardrock mineral production on Federal land is generally not avail-
able to the public.

Regarding the cost of cleanup of abandoned mine sites, we re-
ported in 2008 that over a 10 year period, four Federal Agencies
had spent at least $2.6 billion to reclaim abandoned hardrock mine
sites on Federal, State, private, and Indian lands.

Of this amount, the EPA had spent the most, $2.2 billion, which
was largely spent on abandoned mines on non-Federal lands. The
remaining approximately $400 million was spent on cleanup at
sites on Federal and Tribal lands by BLM, the Forest Service, and
the Office of Surface Mining.210ne of the factors that contributes
to the costs incurred by the Federal Government to reclaim lands
disturbed by mining is the lack of adequate financial assurances.
Adequate financial assurances are important in the event that an
operator abandons a mine and does not conduct the required rec-
lamation of the site.

However, our work has demonstrated that this has been a long-
standing problem at the BLM. For example, when we reviewed
BLM’s financial assurances in 2005, and again in 2008, we found
that both times the financial assurances that BLM had in place
were tens of millions of dollars short of the amount needed to cover
estimated reclamation costs for hardrock mining operations on its
lands.

Similarly, our work at the EPA has shown that the Agency has
not taken full advantage of the statutory authorities that Congress
has provided to address the financial responsibilities associated
with hardrock mining operations on non-Federal land.

As a result, we concluded in 2006 that significant gaps exist in
the financial assurances that the EPA requires from hardrock min-
ing operators, and therefore this increases the likelihood that tax-
payers will have to assume financial responsibility if these mines
are abandoned.

In conclusion, Mr. Chairman, that while we agree that innova-
tive approaches are needed to clean up abandoned mines, our work
also shows that Federal Agencies need to get a better handle on
the magnitude of this problem, and they need to take appropriate
steps to reduce the financial liabilities that these operations can
create for taxpayers.
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This concludes my prepared statement. I would be happy to re-
spond to any questions that you have.
[The prepared statement of Ms. Mittal follows:]

Statement of Anu K. Mittal, Director, Natural Resources and Environment
Team, United States Government Accountability Office

Chairman Lamborn, Ranking Member Holt, and Members of the Subcommittee

We are pleased to be here today to participate in this hearing on abandoned
mines. As you know, the General Mining Act of 1872 encouraged the development
of the West by allowing individuals to stake claims and obtain exclusive rights to
the gold, silver, copper, and other valuable hardrock mineral deposits on land be-
longing to the United States. Since then, thousands of operators have extracted bil-
lions of dollars worth of hardrock minerals from land managed by the Department
of the Interior’s Bureau of Land Management (BLM) and the Department of Agri-
culture’s Forest Service—the two principal agencies responsible for federal lands
open for hardrock mining.! BLM issued regulations in 1981 requiring all operators
of these mines to reclaim the land when their operations cease, but some did not
and abandoned these mines. As a result, thousands of acres of federal land that
were disturbed for exploration, mining, and mineral processing now pose serious en-
vironmental and physical safety hazards. Environmental hazards include toxic or
acidic water that contaminates soil and groundwater and physical safety hazards in-
clude concealed shafts, unstable or decayed mine structures, or explosives. Cleanup
costs for these abandoned mines vary by type and size of the operation. For exam-
ple, the cost of plugging holes is usually minimal, but reclamation costs for large
mining operations can be in the tens of millions of dollars.

From 2005 through 2009, we issued several products on various issues related to
abandoned hardrock mines as well as current hardrock mining operations on federal
land that are relevant to the issue being discussed at today’s hearing.2 These prod-
ucts included information on the number of abandoned hardrock mines, the avail-
ability of information collected by the federal agencies on mining operations on fed-
eral land, the amount of funding that federal agencies have spent to cleanup aban-
doned mine sites, and the value of financial assurances that federal agencies collect
from operators to cover the cost of reclamation in the event that an operator does
not reclaim the land. My testimony today will summarize the key findings of these
products. More information on our scope and methodology is available in each pub-
lished product.

The work presented in these products was conducted in accordance with generally
accepted government auditing standards. Those standards require that we plan and
perform the audit to obtain sufficient, appropriate evidence to provide a reasonable
basis for our findings and conclusions based on our audit objectives. We believe that
the evidence obtained provided a reasonable basis for our findings and conclusions
based on our audit objectives.

Background

Historically, the mining of hardrock minerals, such as gold, lead, copper, silver,
and uranium, was an economic incentive for exploring and settling the American
West. However, when the ore was depleted, miners often left behind a legacy of
abandoned mines, structures, safety hazards, and contaminated land and water.
Even in more recent times, after cleanup became mandatory, many parties respon-
sible for hardrock mining sites have been liquidated through bankruptcy or other-
wise dissolved. Under these circumstances, some hardrock mining companies have
left it to the taxpayer to pay for cleanup of the mining sites.

Four federal agencies—the Department of Agriculture’s Forest Service, the Envi-
ronmental Protection Agency (EPA), and the Department of the Interior’'s BLM and
Office of Surface Mining Reclamation and Enforcement (OSM)—fund the cleanup
and reclamation of some of these abandoned hardrock mine sites. BLM’s and the

1 An operator is a person who conducts operations in connection with exploration, mining, and
processing hardrock minerals on federal land.

2GAO, Hardrock Mining: Information on Types of State Royalties, Number of Abandoned
Mines, and Financial Assurances on BLM Land, GAO-09-429T (Washington, D.C.: Feb. 26,
2009); GAO, Hardrock Mining: Information on State Royalties and Trends in Mineral Import
and Exports, GAO-08-849R (Washington, D.C.: July 21, 2008); GAO, Hardrock Mining: Infor-
mation on Abandoned Mines and Value and Coverage of Financial Assurances on BLM Land,
GAO-08-574T (Washington, D.C.: Mar. 12, 2008); GAO, Environmental Liabilities: Hardrock
Mining Cleanup Obligations, GAO-06-884T (Washington, D.C.: June 14, 2006); and GAO,
Hardrock Mining: BLM Needs to Better Manage Financial Assurances to Guarantee Coverage of
Reclamation Costs, GAO-05-377 (Washington, D.C.: June 20, 2005).
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Forest Service’s Abandoned Mine Lands programs focus on the safety of their land
by addressing physical and environmental hazards. EPA’s funding, under its Super-
fund Program, among other things, focuses on the cleanup and long-term health ef-
fects of air, ground, or water pollution caused by abandoned hardrock mine sites,
and is generally for mines on nonfederal land. OSM, under amendments to the Sur-
face Mining Control and Reclamation Act of 1977, can provide grants to fund the
cleanup and reclamation of certain hardrock mining sites.3

BLM and the Forest Service are responsible for managing more than 450 million
acres of public land in their care, including land disturbed and abandoned by past
hardrock mining activities. BLM manages about 258 million acres in 12 western
states, and Alaska.* The Forest Service manages about 193 million acres across the
nation. In 1997, BLM and the Forest Service each launched a national Abandoned
Mine Lands Program to remedy the physical and environmental hazards at thou-
sands of abandoned hardrock mines on the federal land they manage. According to
a September 2007 report by these two agencies, they had inventoried thousands of
abandoned sites and, at many of them, had taken actions to cleanup hazardous sub-
stances and mitigate safety hazards.> BLM and the Forest Service are also respon-
sible for managing and overseeing current hardrock operations on their land, includ-
ing the mining operators’ reclamation of the land disturbed by hardrock mining.
Reclamation can vary by location, but it generally involves such activities as regrad-
ing and reshaping the disturbed land to conform with adjacent land forms and to
minimize erosion, removing or stabilizing buildings and other structures to reduce
safety risks, removing mining roads to prevent damage from future traffic, and es-
tablishing self-sustaining vegetation. One of the agencies’ key responsibilities is to
ensure that adequate financial assurances, based on sound reclamation plans and
cost estimates, are in place to guarantee reclamation costs.® If a mining operator
fails to complete required reclamation, BLM or the Forest Service can take steps
to obtain funds from the financial assurance provider to complete the reclamation.

BLM requires financial assurances for both notice-level hardrock mining oper-
ations—those disturbing 5 acres of land or less—and plan-level hardrock mining op-
erations—those disturbing over 5 acres of land and those in certain designated
areas, such as the national wild and scenic rivers system. For hardrock operations
on Forest Service land, agency regulations require reclamation of sites after oper-
ations cease. According to a Forest Service official, if the proposed hardrock oper-
ation is likely to cause a significant disturbance, the Forest Service requires finan-
cial assurances. Both agencies allow several types of financial assurances to guar-
antee estimated reclamation costs for hardrock operations on their land. According
to regulations and agency officials, BLM and the Forest Service allow cash, letters
of credit, certificates of deposit or savings accounts, and negotiable U.S. securities
and bonds in a trust account. BLM also allows surety bonds, state bond pools, trust
funds, and property.

EPA administers the Superfund Program, which was established under the Com-
prehensive Environmental Response, Compensation, and Liability Act of 1980 to ad-
dress the threats that contaminated waste sites, including those on nonfederal land,
pose to human health and the environment.” The act also requires that the parties
statutorily responsible for pollution bear the cost of cleaning up contaminated sites,
including abandoned hardrock mining operations. Some contaminated hardrock
mine sites have been listed on Superfund’s National Priorities List—EPA’s list of
seriously contaminated sites. Typically, these sites are expensive to cleanup and the
cleanup can take many years. For example, in 2004, EPA’s Office of Inspector Gen-
eral determined there were 63 hardrock mining sites on the National Priorities List
that would cost up to $7.8 billion to cleanup, $2.4 billion of which was expected to
be borne by taxpayers rather than the parties responsible for the contamination.®

Regarding financial assurances, EPA has statutory authority under the Superfund
program to require businesses handling hazardous substances on nonfederal land to
provide financial assurances and is taking steps to do s0.? In 2006, we testified that
without the mandated financial assurances, significant gaps in EPA’s environmental

3Pub. L. No. 95-87, as amended by Pub L. No. 101-508, Title VI, §6010(2), Nov. 5, 1990.

4These states include Arizona, California, Colorado, Idaho Montana Nevada, New Mex1co
Oregon, South Dakota, Utah, Washmgton and W Wyoming.

5BLM and Forest Serv1ce "Abandoned Mine Lands: A Decade of Progress Reclaiming Hardrock
Mines (September 2007).

643 C.F.R. part 3809 and 36 C.F.R. part 228, subpart A.

742 USC §§9601-9675.

8EPA, Office of Inspector General, Nationwide Identification of Hardrock Mining Sites, 2004—
P-00005 (Washington, D.C., Mar. 31 2004).

942 U.S.C. §9608(b); 74 Fed. Reg. 37213 (July 28, 2009).
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financial assurance coverage exist, thereby increasing the risk that taxpayers will
eventually have to assume financial responsibility for cleanup costs.10

OSM’s Abandoned Mine Land Program primarily focuses on cleaning up aban-
doned coal mine sites. However, OSM, under amendments to the Surface Mining
Control and Reclamation Act of 1977, can provide grants to fund the cleanup and
reclamation of certain hardrock mining sites either (1) after a state certifies that
it has cleaned up its abandoned coal mine sites and the Secretary of the Interior
approves the certification or (2) at the request of a state or Indian tribe to address
problems that could endanger life and property, constitute a hazard to the public
and safety, or degrade the environment, and the Secretary of the Interior grants the
request. In 2008, we reported that OSM had provided more than $3 billion to clean-
up dangerous abandoned mine sites.!l Its Abandoned Mine Land Program had
eliminated safety and environmental hazards on 314,108 acres since 1977, including
all high-priority coal problems and noncoal problems in 27 states and on the land
of three Indian tribes.12

Accurate Information on the Number of Abandoned Hardrock Mine Sites
Was Not Available

In 2008 and 2009, we reported that BLM and the Forest Service have had dif-
ficulty determining the number of abandoned hardrock mines on their land and
have no definitive estimates on the number of such sites.13 Moreover, we reported
that other estimates that had been developed about the number of abandoned
hardrock mine sites on federal, state, and private land in the 12 western states and
Alaska (where most of the mining takes place) varied widely and did not provide
an accurate assessment of the number of abandoned mines in these states. For ex-
ample, federal agency estimates included abandoned nonhardrock mines such as
coal mines, and included a large number of sites on land with “undetermined” own-
ership, which may not all be on federal land. Similarly, we reviewed six studies con-
ducted between 1998 and 2008 that estimated the number of abandoned hardrock
mine sites in the 12 western states and Alaska, regardless of the type of land they
were located on.14 However, we found that the estimates in these studies varied
widely in part because there was no generally accepted definition for what con-
stitutes an abandoned hardrock mine site and because different states define these
sites differently.

In 2008, we developed a standard definition of an abandoned hardrock mining site
and used this definition to determine how many such sites potentially existed on
federal, state and private land in thel2 western states and Alaska. Based on our
survey of these states, we determined that there were at least 161,000 abandoned
hardrock mine sites in these states, and at least 33,000 of these sites had degraded
the environment, by, for example, contaminating surface water and groundwater or
leaving arsenic-contaminated tailings piles. We also determined that these 161,000
sites had at least 332,000 features that may pose physical safety hazards, such as
open shafts or unstable or decayed mine structures.15

Federal Agencies Collect Limited Information on Mining Operations on
Federal Land

In 2008, we reported that BLM, the Forest Service, and the U.S. Geological Sur-
vey (USGS) either do not routinely collect or do not consistently maintain data on
the amount of hardrock minerals being produced on federal land, the amount of
hardrock minerals remaining, and the total acreage of federal land withdrawn from
hardrock mining operations.1¢ According to officials with BLM and the Forest Serv-
ice, they do not have the authority to collect information from mine operators on
the amount of hardrock minerals produced on federal land, or the amount remain-
ing. In April 2011, we reported on this issue again and found that this information

10 GAO-06-884T.

11 GAO-08-574T.

12U.S. Department of the Interior, Office of Surface Mining Reclamation and Enforcement,
2006 Report to the President and Congress (Washington, D.C.: Oct. 1, 2006).

13 GAO-08-574T and GAO-09-429T.

14The six studies are (1) Western Governors’ Association and National Mining Association,
Cleaning up Abandoned Mines: A Western Partnership (1998); (2) Interstate Mining Compact
Commission, State NonCoal AML Inventory (2001); (3) Interstate Mining Compact Commission,
NonCoal Minerals Survey and Report (expected issuance Spring 2008); (4) Mineral Policy Cen-
ter, Cleaning Up Western Watersheds (2003); (5) Earthworks fact sheets on hardrock mining
from Earthworks Web site last visited on March 4, 2008 (www.earthworksaction.org/re-
sources.cfm); and (6) EPA, Reference Notebook (September 2004).

15 GAO-08-574T.

16 GAO-08-429R.
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is not being collected.1? In contrast, USGS collects extensive data on hardrock min-
eral production through its mineral industry surveys and reports these data in
monthly, quarterly, and annual reports, but mine operators’ participation in these
surveys is voluntary, and USGS does not collect land ownership data that would
allow it to determine the amount of hardrock mineral production on federal land.
As a result, we found that it is not possible to determine hardrock mineral produc-
tion on federal land from the USGS data. In addition, although USGS does publish
the total amount of hardrock mineral production by mineral type, it is prohibited
by law from reporting individual mine production and other company proprietary
data unless the mine operator authorizes release of that information. In some cases,
mine operators that respond to these surveys report consolidated data that covers
production from several mines. Therefore, information on hardrock mineral produc-
tion for every mine is not available to the public.

Some hardrock mineral production data are available from state sources and
through financial reports filed with the Securities and Exchange Commission. How-
ever, these data may not always provide the level of detail necessary to determine
the amount of mineral production on federal land. BLM also does not centrally
maintain data on the amount of federal land withdrawn from hardrock mining oper-
ations. BLM documents land withdrawn from hardrock mining operations on its
master title plats—detailed paper maps maintained at BLM’s state offices. These
maps contain land survey information on federal land, including ownership informa-
tion, land use descriptions, and land status descriptions. BLM’s annual publication,
Public Land Statistics, does report the total number of acres withdrawn each year,
but these data do not account for instances in which multiple withdrawals may have
overlapping boundaries, which can result in double-counting the number of acres
withdrawn. Furthermore, the reason for withdrawing the land is not always indi-
cated, making it difficult to determine whether it was withdrawn from mining or
from other purposes.

Federal Agencies Have Spent Billions of Dollars to Cleanup Abandoned
Hardrock Mining Sites

In March 2008, we reported that over a 10 year period, four federal agencies—
BLM, the Forest Service, EPA, and OSM—had spent at least a total of $2.6 billion
to reclaim abandoned hardrock mines on federal, state, private, and Indian land. Of
this amount, EPA had spent the most—$2.2 billion.18 The amount each agency
spent annually varied considerably, and the median amount spent for abandoned
hardrock mines on public land by BLM and the Forest Service was about $5 million
and about $21 million, respectively. EPA spent substantially more—a median of
about $221 million annually—to cleanup abandoned mines that were generally on
nonfederal land. Further, OSM provided grants with an annual median value of
about $18 million to states and Indian tribes through its program for hardrock mine
cleanups.1?

Financial Assurances Provided by Operators of Current Mines on BLM
Land May Be Inadequate to Cover Estimated Reclamation Costs

As we have reported, contributing to the costs incurred by the federal government
to reclaim land disturbed by mining operations are inadequate financial assurances
required by BLM for current hardrock mining operations. Since 2005, we have re-
ported several times that operators of hardrock mines on BLM land have provided
inadequate financial assurances to cover estimated reclamation costs in the event
that they fail to perform the required reclamation. Specifically, in June 2005 we re-
ported that some current hardrock operations on BLM land did not have financial
assurances, and some had no or outdated reclamation plans and/or cost estimates
on which the financial assurances were based.20 At that time we concluded that
BLM did not have an effective process and critical management information needed
for ensuring that adequate financial assurances are actually in place, as required
by federal regulations and BLM guidance. We made recommendations to strengthen
BLM’s management of financial assurances for hardrock operations on its land,
which the agency generally implemented.

However, when we again looked at this issue in 2008, we found that although
BLM had taken actions to strengthen its processes, the financial assurances that
it had in place as of November 2007 were still inadequate to cover estimated rec-

17GAO, Federal Land Management: Availability and Potential Reliability of Selected Data Ele-
ments at Five Agencies, GAO-11-377 (Washington, D.C.: Apr. 20, 2011).

18 GAO-08-574T.

191n total, OSM has provided more than $3 billion under its Abandoned Mine Land Program,
which primarily focuses on cleaning up abandoned coal mine sites.

20 GAO-05-377.
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lamation costs.2! Specifically, as of November 2007, hardrock mining operators had
provided financial assurances valued at approximately $982 million to guarantee
the reclamation costs for 1,463 hardrock mining operations on BLM land in 11 west-
ern states, according to BLM’s Bond Review Report. BLM’s report indicated that 52
of the 1,463 hardrock mining operations had inadequate financial assurances—
about $28 million less than needed to fully cover estimated reclamation costs. How-
ever, our review of BLM’s assessment process found that BLM had inaccurately esti-
mated the shortfall, and that in fact the financial assurances for these 52 operations
should be more accurately reported as about $61 million less than needed to fully
cover estimated reclamation costs.

In addition, we found that BLM’s approach for determining the adequacy of finan-
cial assurances is not useful because it does not clearly lay out the extent to which
financial assurances are inadequate. For example, in California, BLM reported that,
statewide, the financial assurances in place were $1.5 million greater than required,
suggesting reclamation costs are being more than fully covered. However, according
to our analysis of only those California operations with inadequate financial assur-
ances, the financial assurances in place were nearly $440,000 less than needed to
fully cover reclamations costs for those operations. Having adequate financial assur-
ances to pay reclamation costs for BLM land disturbed by hardrock operations is
critical to ensuring that the land is reclaimed if operators fail to complete reclama-
tion as required. When operators with inadequate financial assurances fail to re-
claim BLM land disturbed by their hardrock operations, BLM is left with public
land that requires tens of millions of dollars to reclaim and poses risks to the envi-
ronment and public health and safety.

In conclusion, Mr. Chairman, while it is critical to develop innovative approaches
to cleanup abandoned mines, our work also demonstrates the importance of federal
agency’s having accurate information on the number of abandoned hardrock mines
to know the extent of the problem and adequate financial assurances to prevent fu-
ture abandoned hardrock mines requiring taxpayer money to cleanup.

Chairman Lamborn, Ranking Member Holt, and Members of the Subcommittee,
this concludes my prepared statement. I would be happy to respond to any questions
that you might have.
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ABANDONED MINES
Information on the Number of Hardrock Mines, Cost of Cleanup, and Value
of Financial Assurances

Why GAO Did This Study

The General Mining Act of 1872 helped foster the development of the West by giv-
ing individuals exclusive rights to mine gold, silver, copper, and other hardrock min-
erals on federal land. However, miners often abandoned mines, leaving behind
structures, safety hazards, and contaminated land and water. Four federal agen-
cies—the Department of the Interior’s Bureau of Land Management (BLM) and Of-
fice of Surface Mining Reclamation and Enforcement (OSM), the Department of Ag-
riculture’s Forest Service, and the Environmental Protection Agency (EPA)—fund
the cleanup of some of these hardrock mine sites.

From 2005 through 2009, GAO issued a number of reports and testimonies on
various issues related to abandoned and current hardrock mining operations. This
testimony summarizes some of the key findings of these reports and testimonies fo-
cusing on the (1) number of abandoned hardrock mines, (2) availability of informa-
tion collected by federal agencies on general mining activities, (3) amount of funding
spent by federal agencies on cleanup of abandoned mines, and (4) value of financial
assurances for mining operations on federal land managed by BLM. In 2005, GAO
recommended that BLM strengthen the management of its financial assurances,
which BLM generally implemented. BLM also agreed to take steps to address addi-
tional concerns raised by GAO in 2008.

What GAO Found

GAOQO’s past work has shown that there are no definitive estimates of the number
of abandoned hardrock mines on federal and other lands. For example, in 2008 and
2009, GAO reported that BLM and the Forest Service had difficulty determining the
number of abandoned hardrock mines on their lands and had no definitive esti-
mates. Similarly, estimates of the number of abandoned hardrock mine sites in the
12 western states and Alaska (where most of the mining takes place) varied widely
because there was no generally accepted definition of what constitutes an aban-
doned hardrock mine site. In 2008, GAO developed a standard definition for aban-
doned hardrock mining sites and used this definition to determine that there were
at least 161,000 abandoned hardrock mine sites in the 12 western states and Alas-
ka, and at least 33,000 of these sites had degraded the environment, by contami-
ngiting surface water and groundwater or leaving arsenic-contaminated tailings
piles.

In 2008, GAO reported that BLM, the Forest Service, and the U.S. Geological Sur-
vey (USGS) either do not routinely collect or do not consistently maintain data on
the amount of hardrock minerals being produced on federal land, the amount of
hardrock minerals remaining, and the total acreage of federal land withdrawn from
hardrock mining operations. According to BLM and Forest Service officials, they do
not have the authority to collect information from mine operators on the amount
of hardrock minerals produced on federal land or the amount remaining. In con-
trast, USGS collects extensive data on hardrock mineral production through its min-
eral industry surveys and reports these data in monthly, quarterly, and annual re-
ports, but the agency does not collect land ownership data that would allow it to
determine the amount of hardrock mineral production on federal land. As a result,
comprehensive information on hardrock mineral production is generally not avail-
able to the public.
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From 1997 to 2008, four federal agencies—BLM, the Forest Service, EPA, and
OSM—had spent at least a total of $2.6 billion to reclaim abandoned hardrock
mines on federal, state, private, and Indian lands. Of this amount, EPA had spent
the most—$2.2 billion. The amount each agency spent annually varied considerably,
and the median amount spent for abandoned hardrock mines on public lands by
BLM and the Forest Service was about $5 million and about $21 million, respec-
tively. EPA spent substantially more—a median of about $221 million annually—
to clean up abandoned mines that were generally on nonfederal land. OSM provided
grants with an annual median value of about $18 million to states and Indian tribes
through its program for hardrock mine cleanups.

One factor that contributes to costs for reclamation of federal lands disturbed by
mining operations is inadequate financial assurances required by BLM. Since 2005,
GAO has reported several times that operators of hardrock mines on BLM lands
have not provided financial assurances sufficient to cover estimated reclamation
costs in the event that operators fail to perform the required reclamation. Most re-
cently, in 2008, GAO reported that the financial assurances that were provided for
52 operations were about $61 million less than needed to fully cover estimated rec-
lamation costs, which could leave the taxpayer with the bill for reclamation, if the
operator fails to do so.

Mr. LAMBORN. All right. Thank you. Now we will hear from
Loretta Pineda, the Director of Reclamation, Mining, and Safety of
the Colorado Department of Natural Resources.

STATEMENT OF LORETTA PINEDA, DIRECTOR, DIVISION OF
RECLAMATION, MINING, AND SAFETY, COLORADO DEPART-
MENT OF NATURAL RESOURCES, ON BEHALF OF THE INTER-
STATE MINING COMPACT COMMISSION AND THE NATIONAL
ASSOCIATION OF ABANDONED MINE LAND PROGRAMS

Ms. PINEDA. Good afternoon, Mr. Chairman. On behalf of the 30
States and Tribes represented by the Interstate Mining Compact
Commission and the National Association of Abandoned Mine Land
Programs, I appreciate the opportunity to appear before the Sub-
committee today to present our views on the challenges that we
face in reclaiming abandoned mine lands nationwide.

We are all aware of the legacy of inactive and abandoned mines
that continue to endanger our citizens, scar our landscapes, and
pollute our waters. Among the impacts that States and Tribes find
themselves addressing as part of our AML reclamation programs
are subsistence, open shafts and adits, dangerous high walls, acid
mine drainage, and surface and groundwater contamination.

Putting actual numbers on the types and numbers of AML sites
is a challenge in and of itself, but suffice it to say that several hun-
dred thousand of these sites are scattered throughout the United
States. They occur on private, State, and public lands, and do not
respect geographic or political boundaries. We present some of
these numbers in our written testimony.

The critical message for today’s hearing is that while notable and
significant progress has been made by States and Tribes to address
inactive and abandoned mines, often in conjunction with our Fed-
eral partners, much more needs to be done.

And this can best be accomplished with three important compo-
nents. One, stable funding for State AML programs. Two, legisla-
tive adjustments to fulfill the intent of Congress under SMCRA,
and three, Good Samaritan projections.

With regard to the importance of funding, we present in our tes-
timony information from nine States demonstrating how enhanced
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funding could immediately be put to use to address hardrock AML
projects that are on the shelf and ready for bid.

Each of these projects would not only remediate high priority
AML sites, thereby safeguarding the public and protecting the en-
vironment, but would generate the jobs associated with this work.

In this regard, it should be noted that for every dollar spent on
local AML construction projects, an additional $2.70 cents is spent
in the local economy. One of the most consistent sources of funding
for these States with coal mining within their borders has been
Xitle IV grants under the Surface Mine Control and Reclamation

ct.

Section 409 of SMCRA allows States and Tribes to use these
grants at high priority, non-coal AML sites. In this regard, we sup-
port the provision of H.R. 785 that would clarify that uncertified
States are able to spend their unappropriated State share balance
on non-coal projects.

I would like to submit for the record a statement from our orga-
nization supporting a similar provision contained in S. 897, a com-
panion bill to H.R. 785. Other adjustments to SMCRA that would
further our work to reclaim AML sites include expanding the use
of State share balances for acid mine drainage work, and ensuring
that limited liability protections under SMCRA are available to cer-
tified States and Tribes.

States and Tribes are also working on hardrock AML programs
through a variety of State and Federal funding sources, including
monies from EPA, the BLM, the Forest Service, the National Park
Service, and the United States Corps of Engineers.

We continue to support the funding for these vital programs, and
believe that much valuable work continues to be accomplished in
partnership with States and Tribes. In addition, a strong State lead
is needed for implementation of these programs.

Where acid rock and acid mine drainage remediation efforts are
involved, another concern looms large. Liability under the Clean
Water Act associated with these cleanup efforts.

Citizen groups, watershed associations, and others, who may
have a desire to fund the cleanup of impacted waters are often dis-
suaded from doing so because of contaminated mine draining dis-
charges.

If re-effected, Good Samaritans would be liable under both State
and Federal law, therefore requiring them to be responsible for per-
manently treating the discharge to a Clean Water Act standard.

One example of an impaired watershed in Colorado is the
Animas River Basin, where the water quality is severely impacted
by legacy mining. So far, remediation efforts have been completed
on 28 of the 32 mine waste sites, and some remediation has been
done on 5 of the 34 draining adits.

Unfortunately, most of the mine related metal loading in the
basin emanates from the draining mines, as opposed to mine
waste. Consequently, the local watershed group’s restoration efforts
have been limited by the lack of a Good Samaritan provision to the
Clean Water Act to reduce liability for third-party cleanups.

Presently, there is no legislation to protect a Good Samaritan
from incurring long term liability when remediating fluid from
draining adits. We believe the best approach to address the situa-
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tion is through the enactment of legislation that clarifies the appli-
cation of the Clean Water Act requirements to both coal and
hardrock AML remediation efforts for contaminated or polluted
mine drainage is involved.

Our written statement contains several recommendations and
concerns that we believe should be considered in any Good Samari-
tan legislative effort, and because pictures are worth a thousand
words, I would also like to share with the Committee a video that
the State of Colorado has put together to show what kinds of reme-
diation efforts would be underway if there was Good Samaritan
legislation.

Thank you for the opportunity to present this testimony, and I
would be happy to answer any questions you may have.

[The prepared statement of Ms. Pineda follows:]

Statement of Loretta Pineda, Director, Division of Reclamation, Mining and
Safety, Colorado Department of Natural Resources, on behalf of the
Interstate Mining Compact Commission and the National Association of
Abandoned Mine Land Programs

Good afternoon. My name is Loretta Pineda and I serve as the Director of the Di-
vision of Reclamation, Mining and Safety within the Colorado Department of Nat-
ural Resources. I am appearing today on behalf of the Interstate Mining Compact
Commission (IMCC) and the National Association of Abandoned Mine Land Pro-
grams (NAAMLP) concerning the Subcommittee’s oversight hearing on “Abandoned
Mine Lands: Innovative Solutions for Restoring the Environment, Improving Safety
and Creating Jobs”. This is topic of great interest and importance to the states and
tribes represented by our two organizations. Our statement focuses primarily on the
reclamation of abandoned hardrock mines in the West. However, I will also speak
to challenges we face with respect to the reclamation of abandoned coal mines, as
well as abandoned noncoal mines in other parts of the country beyond the West.
We appreciate the opportunity to appear today to share our views and concerns.

The Interstate Mining Compact Commission (IMCC) and the National Association
of Abandoned Mine Land Programs (NAAMLP) are multi-state governmental orga-
nizations that together represent some 30 mineral-producing states and Indian
tribes, each of which implements programs that regulate the environmental impacts
of both coal and hardrock mining. Many of these programs have delegations of au-
thority from the federal government to implement national environmental laws such
as the Surface Mining Control and Reclamation Act (SMCRA), the Clean Water Act,
the Uranium Mill Tailings Radiation Control Act and the Resource Conservation
and Recovery Act. Under these statutes, the states and tribes exercise primary re-
sponsibility for the permitting and inspection of the affected mining operations, for
the enforcement of applicable environmental performance standards, and for the
protection of public health and safety, including the safeguarding and cleanup of
abandoned mines.

The development of our Nation’s mineral resources is a critical component of our
national well-being and security. Our manufacturing activities, transportation sys-
tems and the comfort of our homes depend on the products of mining. At the same
time, it is essential that an appropriate balance be struck between the need for min-
erals and the protection of public health and safety and the environment. Over the
past 40 years, with the passage of sweeping national environmental laws, the states
and Indian tribes have taken the lead in fashioning and then implementing effective
programs for the regulation of mining and its impacts, including the cleanup of inac-
tive and abandoned mine lands. As we face new challenges associated with home-
land security, climate change and alternative energy sources, the importance of min-
eral development will only become more critical, as will the role of state and tribal
regulatory authorities.

We commend you, Mr. Chairman, for your continued commitment to craft a mean-
ingful and effective program for reclaiming and restoring the land and water ad-
versely affected by past hardrock mining. Without a national solution for this legacy
issue, it is unlikely that significant progress can be achieved. This is due primarily
to the lack of sufficient funding, and not a lack of will by the states, tribes and oth-
ers to do something about the matter. The states and tribes—often together with
our federal agency partners—have made notable progress in addressing the issue.
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But our efforts need a substantial boost and the potential for legislative solutions
before the Subcommittee today will go a long way toward accomplishing this goal.

Nationally, abandoned mine lands continue to have significant adverse effects on
the environment. Some of the types of environmental impacts that occur at AML
sites include subsidence, surface and groundwater contamination, erosion, sedi-
mentation, chemical release, and acid mine drainage. Safety hazards associated
with abandoned mines account for deaths and/or injuries each year. Abandoned and
inactive mines, resulting from mining activities that occurred over the past 150
years prior to the implementation of present day controls, are scattered throughout
the United States. The sites are located on private, state and public lands.

Over the years, several studies have been undertaken in an attempt to quantify
the hardrock AML cleanup effort. In 1991, IMCC and the Western Governors’ Asso-
ciation completed a multi-volume study of inactive and abandoned mines that pro-
vided one of the first broad-based scoping efforts of the national problem. Neither
this study, nor any subsequent nationwide study, provides a quality, completely reli-
able, and fully accurate on-the-ground inventory of the hardrock AML problem. Both
the 1991 study and a recent IMCC compilation of data on hardrock AML sites were
based on available data and professional judgment. The data is seldom comparable
between states due to the wide variation of available inventory criteria. Neverthe-
less, the data do demonstrate that nationally, there are large numbers of significant
safety and environmental problems associated with inactive and abandoned
hardrock mines and that cumulative remediation costs are very large.

Across the country, the number of abandoned hardrock mines with extremely haz-
ardous mining-related features is estimated at several hundred thousand. Many of
the states and tribes report the extent of their respective AML problems using a
variety of measures including mine sites, mine openings, mine features or struc-
tures, mine dumps, subsidence prone areas, miles of unreclaimed highwall, miles of
polluted water, and acres of unreclaimed or disturbed land. Information contained
in IMCC’s Noncoal Report and that we have provided to the Government Account-
ability Office (GAO) include the following gross estimated number of abandoned
mine sites: Alaska—1,300; Arizona—=80,000; California—47,000; Colorado—15,000;
Montana—6,000; Nevada—16,000; Utah—15,000—20,000; New York—1,800; Vir-
ginia—4,000 Washington—3,800; Wyoming—1,700. Nevada reports over 200,000
mine openings; New Mexico reports 15,000 mine hazards or openings; Minnesota re-
ports over 100,000 acres of abandoned mine lands and South Carolina reports over
6,000 acres. While the above figures attempt to capture a universe of all abandoned
mine sites by state, the actual number of sites that pose significant health, safety
or serious environmental problems is likely lower.

What becomes obvious in any attempt to characterize the hardrock AML problem
is that it is pervasive and significant. And although inventory efforts are helpful in
attempting to put numbers on the problem, in almost every case, the states and
tribes are intimately familiar with the highest priority problems within their bor-
ders and know where limited reclamation dollars must immediately be spent to pro-
tect public health and safety or protect the environment from significant harm.

Estimating the costs of reclaiming hardrock abandoned mines is even more dif-
ficult than characterizing the number of mines. Based on the estimated number of
AML sites, one can develop a very rough estimate for the costs of safeguarding mine
hazards and reclaiming small surface disturbances. But the costs of remediating en-
vironmental problems such as ground water and surface water contamination, acid
rock drainage or wind blown contaminants are extremely difficult to estimate. And
many of these problems will not be fully detected until after thorough assessment
and testing occurs at a minesite.

In an effort to quantify and forecast what states could spend immediately as part
of an expanded program that focuses on the cleanup of abandoned hardrock AML
sites over the next 18 to 24 months (assuming the availability of new funding),
IMCC and NAAMLP have gathered information from nine states. A summary of
that information is attached to this statement. Few of these projects have been
funded to date and are examples of how enhanced funding under new legislation
or appropriations would immediately be put to use. In addition to the forecasts pro-
vided by these states regarding economic and job enhancements, it should be noted
that, in general, for every dollar spent by the states/tribes on local construction, this
translates to $2.70 that is spent in the local economy for things such as supplies
and materials, local equipment rentals and equipment operators, and employee sup-
port.

Today, state and tribal agencies are working on hardrock abandoned mine prob-
lems through a variety of state and federal funding sources. Various federal agen-
cies, including the U.S. Environmental Protection Agency, the Bureau of Land Man-
agement, the National Park Service, the U.S. Forest Service, and the U.S. Army
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Corps of Engineers have provided some funding for hardrock mine remediation
projects. These state/federal partnerships have been instrumental in assisting the
states and tribes with their hardrock AML work. As states and tribes take on a
larger role in hardrock AML cleanups in the future, they will continue to coordinate
with their federal partners. Unfortunately, most of these existing federal grants are
project specific and do not provide consistent funding.

For states and tribes with coal mining, the most consistent source of AML funding
has been the Title IV grants under the Surface Mining Control and Reclamation
Act (SMCRA). Section 409 of SMCRA allows states and tribes to use these grants
at high priority non-coal AML sites. The funding is generally limited to safeguarding
hazards to public safety (e.g., closing mine openings) at hardrock sites. It 1s worth
noting that recent fatalities at abandoned hardrock mine sites have been in states
without SMCRA-funded AML programs. The small amount of money that SMCRA
states have been able to spend on physical safety hazards at hardrock sites appears
to be making a difference. More specific information regarding the nature and ex-
tent of the hardrock AML accomplishments of the states and tribes is available from
IMCC and NAAMLP.

As states and tribes work to address the remaining inventory of abandoned
hardrock mine sites, we are increasingly concerned about the escalating costs of ad-
dressing those problems that continue to go unreclaimed due to insufficient funding.
Unaddressed sites worsen over time, thus increasing reclamation costs. Inflation ex-
acerbates these costs. The longer the reclamation is postponed, the less reclamation
will be accomplished. In addition, the states and tribes are finding new, higher pri-
ority problems each year, especially as many of our urban areas encroach upon what
were formerly rural abandoned mine sites. New sites also continually appear due
to the effects of time and weather. Recent flooding events in the Western and Mid-
Continent sections of the country are a testament to this phenomenon. This under-
scores the need for constant vigilance to protect our citizens and the importance of
potential legislation before the Subcommittee today.

With the foregoing as background, we will now address several aspects of pending
or proposed legislation that deserve mention. One of the most critical needs is the
establishment of a consistent and robust funding source for addressing hardrock
AML problems. While we do not have a formal position on the various royalty and
fee provisions that have been suggested over the years, we do believe that some
combination of these funding mechanisms is critical to the success of a hardrock
AML program. Without certain, reliable funding from year to year, the states and
tribes cannot effectively plan for and execute meaningful AML programs. We there-
fore strongly recommend a combination of appropriate funding sources that will con-
sistently support a long-term AML program. This will result in substantial reclama-
tion work over the life of the program. We also support continued funding for the
hardrock AML programs already in place at the BLM, the Forest Service and the
National Park Service. The unique focus of these programs should not be supplanted
by new legislation. Much valuable work continues to be accomplished pursuant to
these programs, often in partnership with the states and tribes.

Another key component of an effective hardrock AML program is support for a
strong state lead for the implementation of these programs. Today, there are aban-
doned mine land programs in most states. These include the 28 programs estab-
lished by states and tribes under SMCRA Title IV, along with states across the
country that are not eligible for Title IV funding, including Nevada, California, Ari-
zona, South Dakota, Idaho, New York, South Carolina and North Carolina. All of
these states and tribes are experienced with administering federal grants and com-
pleting AML projects in a cost-effective manner on state, private and federal lands.

The states and tribes must be provided an opportunity to assume primary respon-
sibility for implementing any hardrock AML program given the unique differences
among the states and tribes in terms of geology, climate, terrain and other physical
and environmental conditions. This state/tribal-lead approach will assure the most
critical AML problems are addressed first, since the states and tribes are closer to
the problems and can best determine the priority of sites and the needed remedi-
ation work. In addition, they also have assembled excellent professional staffs with
many years of experience (in some cases over 30 years) and an unsurpassed local
contracting knowledge base. State and tribes would require minimal staffing in-
creases compared to implementing a new federal program, thereby increasing on-
the-ground results per program dollar. In the West, New Mexico, Colorado, Utah,
Wyoming, Alaska and Montana have used SMCRA Title IV funds to address a num-
ber of significant AML problems, both coal and hardrock. In addition, these AML
programs have cooperative agreements with the Forest Service, the National Park
Service, BLM and the U.S. Army Corps of Engineers that allow those agencies to
fund AML projects on their lands when money is available. It is simply more effi-
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cient for the federal land managers to use the already established state AML pro-
grams with their staff of experienced engineers, reclamation specialists and project
managers to design and conduct cost-effective AML projects on federally-managed
land within each state’s boundaries.

Given the importance of the states being able to use SMCRA Title IV funds for
noncoal AML work, any new legislation should ensure that this practice can con-
tinue or increase. In this regard, we support the provision in H.R. 785 that would
clarify that noncertified states and tribes are able to spend their unappropriated
state and tribal share balances on noncoal AML reclamation. We believe this was
the intent of the 2006 Amendments to SMCRA. However, the Interior Department,
through OSM, has taken a different view in final rules implementing those amend-
ments and has blocked the states from using these moneys for this worthwhile pur-
pose. H.R. 785 would correct this unfortunate interpretation by Interior. A recent
statement submitted by IMCC and NAAMLP for the record of a hearing on a simi-
lar bill before the U.S. Senate (S. 897) is attached and we request that it be in-
cluded for the record of this hearing.

We support a lead role for the Office of Surface Mining Reclamation and Enforce-
ment (OSM) regarding the overall administration of any hardrock minerals reclama-
tion fund that might be created in potential or proposed legislation. We believe that
OSM has the required expertise to oversee and administer the Fund and the overall
AML program based on its 30 years of experience under SMCRA. We also support
the necessary funding for OSM to carry out its administrative duties under the law.

We also support the awarding of grants to states and tribes pursuant to any
hardrock AML reclamation fund that might be created by legislation in order to be
consistent with the state/tribal-lead approach that we advocate. We recommend that
these annual expenditures from the Fund be off-budget (mandatory) and not subject
to the annual appropriations process. Given the known inventory of AML problems,
we believe this approach will guarantee that annual contributions to the Fund are
immediately distributed for work on-the-ground rather than retained in a Fund that
does little but generate interest. And with regard to allocations from the Fund, we
could support a formula that takes into account both current and historic mineral
production. We believe that this arrangement represents a fair and equitable dis-
position of any moneys paid into the Fund and will allow the states and tribes to
effectively manage their programs and accomplish meaningful reclamation work. It
may be helpful to clarify that any fund allocations paid to the states based on exist-
ing production are defined as a percentage of the total moneys paid into the fund
for the current year by the respective states of origin.

As for any allocations from the fund based on historic production, consideration
should be given in the formula as to how the specific mineral commodity is meas-
ured (ounces v. pounds v. tons) and the reference year from which historic produc-
tion is calculated. For instance, Nevada’s and California’s mineral contributions to
the nation predate both the 1872 Mining Law and the 1900 date from which historic
production has been previously calculated. For other states, such as New Mexico,
Wyoming, Arizona and Colorado, the records of mine production during the terri-
torial period from 1850 to 1912 are very sporadic and scattered. As a result, any
historic production formula must also take this reality into consideration, especially
given the unevenness in the completeness, availability, reliability and accuracy of
pre-1910 mining production records.

With respect to eligible land and water, we believe any legislative solution should
recognize that most hardrock AML problems are on non-federal lands, even in the
West. In most states, federal lands contain less than a quarter of all hardrock AML
sites. In part, this is due to the patenting of mining claims in the nineteenth and
early twentieth century that allowed miners to claim and obtain ownership of lands
they mined. And when there are abandoned mine problems on federal lands, they
often spill over into adjacent non-federal lands or in-holdings. To be effective, a
hardrock AML program needs to be able to spend funds on all classes of land. It
should also be clarified that there is no limitation on when lands and waters become
eligible. In California, for example, many of the legacy AML sites pre-date the 1872
Mining Law, so limiting eligibility to only those problems that are post-1872 would
be problematic.

A critical component of any reclamation program is how to prioritize sites and
identify remediation options. Abandoned mine lands range from sites with features
that require no remediation because of their minimal size or risk; to sites that re-
quire significant earthwork, topsoil replacement and revegetation for erosion and
pollution control; to safeguarding shafts and adits that present public safety haz-
ards; to remediating sites with significant toxic leachate causing contamination of
ground and surface waters. In addition, some hardrock mine sites have such a con-
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glomeration of features, access problems, drainage problems, etc., that estimated
reclamation/remediation costs exceed the entire annual AML budget of a state/tribe.

Regardless of which inventory or listing of sites is used, a large portion of sites
will require little if any reclamation. In other cases, the per unit cost of reclamation
is relatively small. These sites will also rank low in priority because of the reduced
threat to public health or the environment. On the other end of the spectrum, there
will be a small number of sites that require a significant amount of funding to reme-
diate and that contain a chronic risk to public health or the environment. Under
current law, these are the sites that are being or might be remediated under Super-
fund (the Comprehensive Environmental Response, Compensation and Liability Act
(CERCLA)). The AML priority sites should be those that constitute a physical threat
to public safety, and sites with significant contamination, but that will likely never
score high enough to be remediated under CERCLA. It should also be noted that
CERCLA remediation is not without potential financial risk to the states. Generally
speaking, where EPA authorizes cleanup of an abandoned mine site out of its “Fund
Lead”, states are required to pay 10 percent of the cleanup costs and to assume 100
percent of the operations and maintenance costs following cleanup. As a result, any
perpetual water treatment becomes the responsibility of the state, including poten-
tial liability associated therewith. The Good Samaritan relief that we address later
in our testimony would help to lessen the discharge cleanup standard, but still
leaves the concern associated with endless treatment costs.

Given the above considerations, each state or tribe should be provided the discre-
tion to determine which among the many sites in its respective AML inventory de-
serve the most immediate attention, with input from the federal land management
agencies on whose land the sites may be located. The states and tribes can also best
decide the appropriate remediation required under the circumstances given avail-
able funding and resources and in consideration of landowner desires.

Another aspect of any hardrock AML program is how to quantify the problem. A
consistent and purpose-driven inventory of AML problems is critical to under-
standing the magnitude of the problems the states and tribes face. Assessing the
present and future impacts to the safety and health of citizens and the impacts to
the natural environment, while recognizing the changing cost structure of a long-
term program, are key to a meaningful inventory of problems. However, lessons
need to be learned from the inventory of abandoned coal mines undertaken pursu-
ant to the Surface Mining Control and Reclamation Act, which is estimated to have
cost more than $25 million and is still fraught with controversy.

Based on the SMCRA experience, any hardrock AML inventory needs to: have
well thought out goals and instructions; maintain standardized inventory proce-
dures; keep inventory crews small to minimize inconsistencies in reporting methods;
minimize influence on the inventory by those with vested interests in the results;
require any federal agency inventory work to be coordinated with the states; utilize
state-of-the-art GPS imagery; and be conducted with consideration for seasonal
snow and vegetation cover. In this regard, we support an appropriate cap on the
amount of money to be invested in any inventory effort, so as not to divert money
and energy from on-the-ground reclamation work. In addition, those states whose
AML programs meet the above standards should be allowed to keep and rely upon
their existing inventories and associated databases, rather than being required to
create or adopt new ones.

A new complication for state and tribal AML work that also must be addressed
is the limited liability protection related to applicable federal environmental laws
such as the Clean Water Act where noncoal AML work is undertaken with SMCRA
Title IV funds. OSM’s recent rulemaking implementing the provisions of the 2006
Amendments to SMCRA removed this protection and that action has had a signifi-
cant chilling effect on the ability of the states and tribes to undertake their noncoal
projects with SMCRA funds. Given OSM’s reluctance to address this administra-
tively, the issue needs to be addressed with a perfecting amendment to SMCRA.

Any proposed legislation to enhance hardrock AML cleanups should also include
special allocations from amounts paid into the fund for grants to non-hardrock min-
ing states with noncoal AML problems and for grants to public entities and non-
profit organizations, such as watershed groups. We believe that the incorporation
of these provisions into any legislation will likely generate additional support for the
bill. States other than the western hardrock AML states (such as South Carolina,
North Carolina, Virginia, Florida, New York, and Tennessee) have significant
noncoal AML problems within their borders and there are limited, if any, funds
available to address these sites. Therefore, to the extent that a small but reasonable
amount of funding can be set aside for work in these states, it will make a dif-
ference in their efforts to remediate these sites. Based on our experience with water-
shed cooperative agreements under SMCRA, we believe that a program for nonprofit
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or public entities will provide a welcome shot-in-the-arm for their efforts to address
water contamination and acid rock drainage issues in critical watersheds.

The subject of acid rock and acid mine drainage remediation efforts brings up an-
other aspect of AML cleanups that should be addressed in legislation. This concerns
liability under the Clean Water Act associated with these cleanup efforts. Citizen,
environmental and watershed groups who may have a desire to fund the cleanup
of impacted waters are often dissuaded from doing so because the previously mined
and abandoned sites have contaminated mine drainage discharges which, if re-
affected, would subject these “Good Samaritans” to liability under both state and
federal law, thereby requiring them to be responsible for permanently treating the
discharge to Clean Water Act standards. They could incur this liability even though
they did not create the discharge and even if their cleanup efforts improved the
overall quality of the discharge. This situation has been further exacerbated by a
recent decision by the U.S. Fourth Circuit Court of Appeals in West Virginia High-
lands Conservancy v. Huffman, 625 F.3d 159 (4th Cir. 2010). The court held that
certain treatment systems for treating water from abandoned coal mines qualify as
point sources and require NPDES permits under the Clean Water Act. While fo-
cused on bond forfeiture sites under SMCRA, the reasoning of the decision may
apply equally well to the construction and operation of passive treatment systems
employed by watershed groups to address acid mine drainage at abandoned coal
mines. This situation must be rectified.

We believe that the best approach to address this situation is through the enact-
ment of legislation that clarifies the application of Clean Water Act requirements
to both coal and hardrock AML remediation efforts where contaminated or polluted
mine drainage is involved. We have seen the results from this type of approach in
states such as Pennsylvania, which enacted its own Good Samaritan law to provide
protections and immunities to those groups and individuals who were not legally lia-
ble but who voluntarily undertook the reclamation of abandoned mine lands or
abatement of mine drainage. However, even Pennsylvania Good Samaritans are still
exposed to potential liability under federal law for their good deeds, which is having
a debilitating effect on watershed cleanup efforts. The recent Fourth Circuit decision
has further complicated this situation given its broad holding.

Over the course of the past fifteen years, several bills have been introduced in
the U.S. Congress to increase the cleanup of inactive and abandoned mines. Each
bill offered a unique approach for addressing Good Samaritan voluntary remediation
efforts to remove the current disincentives in the Clean Water Act that inhibit these
cleanups. From the states’ perspective, we have several recommendations and con-
cerns that we believe should be considered in any Good Samaritan legislative effort,
as follows:

e There are myriad reasons why Good Samaritan legislation is needed, but per-
haps the most important is to remove the potential for incurring liability
under the Clean Water Act and CERCLA. These liabilities deter motivated,
well-intentioned volunteers from undertaking projects to clean up or improve
abandoned sites, thereby prolonging the harm to the environment and to the
health and welfare of our citizens. These impacts also have economic impacts
that are felt nationwide. In addition, the universe of abandoned mine lands
is so large and the existing governmental resources so limited that without
the assistance of Good Samaritan volunteers, it will be impossible to clean up
all of these lands.

e In accordance with the principles of state primacy contained in laws such as
SMCRA and the Clean Water Act, we believe it is essential that Good Samar-
itan programs be administered by state regulatory authorities (or federal
agencies where a state chooses not to administer the law), as the states best
understand the complexities associated with abandoned mine lands within
their borders, including which sites can be improved and how to accomplish
the improvement. States also tend to have a better working relationship and
understanding of potential Good Samaritans. Given the current structure of
laws like SMCRA and the Clean Water Act, we believe that the states are
in the best position to administer Good Samaritan programs with appropriate
oversight by federal agencies such as EPA and OSM

o There is merit to extending Good Samaritan protection to abandoned coal, as
well as hard rock, sites. The Western Governors Association has taken the po-
sition that the proposed definition of “abandoned or inactive mined lands”
could be drafted to include coal sites eligible for reclamation or drainage
treatment expenditures under SMCRA. We agree with this assessment. Also,
to the extent that Good Samaritan permits are not required by states who
are certified under Title IV of SMCRA when performing hard rock AML re-
mediation, this same protection should be afforded to states performing coal
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AML work. Furthermore, from a political support perspective, extending Good
Samaritan protections to abandoned coal mines would likely enlist the sup-
port of more eastern and mid-continent states for the legislation.

e Some have suggested that provisions addressing remining of abandoned mine
sites should be included in the legislation. Our position is that these two mat-
ters should not be connected. They have somewhat different goals. As an ex-
ample, Pennsylvania allows those who are not legally liable for the reclama-
tion to engage in remining. Sites that have a preexisting discharge can only
be remined if the applicant demonstrates, and the state finds, that the re-
mining will improve or eliminate the discharge. If the remining degrades the
preexisting discharge, the mine operator is responsible to treat the resulting
pollution. Remining of abandoned mine land that does not contain preexisting
mine drainage is allowed, provided the operator reclaims the site to modern
standards. To the extent that additional incentives are considered as part of
Good Samaritan legislation, we suggest including technical assistance and
federal funding for these projects.

e Good Samaritan legislation should also include provisions that allow for the
minerals contained in the waste on the abandoned mine land to be recovered
as part of the reclamation. Allowing recovery of materials from the waste can
help offset or totally pay for the reclamation. However, the mineral recovery
must be secondary to the purpose of reclaiming the site. Appropriate safe-
guards must be provided in the legislation to ensure the purpose of the work
is to reclaim the site and not to conduct mining. New mining or remining
should not be a part of Good Samaritan legislation.

e Good Samaritan protections should be extended to both public and private
lands. The pollution problem knows no such boundaries and must be ad-
dressed wherever it occurs. The environment and public health and safety all
benefit by cleanup of abandoned mine lands, whether public or private. We
also believe the protections should extend beyond federal lands so as to allow
nationwide application to all lands.

e With respect to applicable environmental standards for Good Samaritan
projects, we believe it is absolutely critical that the legislation include flexible
standards, based on a determination by the state or federal regulatory au-
thority that the Good Samaritan efforts will result in environmental improve-
ment. Some abandoned mine problems are so intractable that it is not pos-
sible to achieve “total cleanup” even with today’s technologies. These types of
cleanups could also be cost prohibitive. We know that in many circumstances
some cleanup can result in significant environmental improvement. For-
swearing that improvement because total cleanup cannot be achieved is poor
public policy and shortsighted. We also know that, in some circumstances,
even where total cleanup is technically possible, at some juncture the cleanup
reaches a point of diminishing returns and the money would be better spent
on cleaning up other sites. The bottom line here is that some cleanup is usu-
ally better than none at all.

Finally, it has been Pennsylvania’s experience under its law that it is impor-

tant that innocent landowners be covered for the Good Samaritan project ac-

tivities. Some landowners will not cooperate if they are not protected.

Any new legislation should also provide the opportunity to clarify what the term
“locatable mineral” means under current law. Some minerals are “locatable” under
certain circumstances and “leasable” under others. For instance, uranium, which is
currently locatable under most cases, is leasable under the Atomic Energy Act pro-
gram and may become entirely leasable under future legislation. This creates confu-
sion as to whether all abandoned uranium sites are now, or will be in the future,
eligible for funding under the AML provisions of proposed legislation. This is par-
ticularly important given the legacy of AML sites from past uranium mining in New
Mexico and other southwestern states. We believe that it is important to clarify
that, until such time as it is determined otherwise, uranium continues to be a
locatable mineral and thus subject to the provisions of the Mining Law.

Thank you for the opportunity to submit this testimony. Should you have any
questions or require additional information, please contact us.

Contact Information:

FOR IMCC: Greg Conrad gconrad@imcc.isa.us (703) 709-8654
FOR NAAMLP: Mike Garner mgarner@mde.state.md.us (301) 689-1460
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Attachment

Examples of Hardrock Abandoned Mine Projects
Ready for Immediate Funding

¢ South Dakota—South Dakota has one major mining Superfund site cur-
rently in the remedial design and action phase. The Gilt Edge Mine Super-
fund Site is located in the northern Black Hills, approximately four miles
from the town of Deadwood. Mining activities began at the site in 1876 and
continued intermittently for more than 100 years. The most recent owner of
the site, Brohm Mining Company, operated a large-scale, open pit, heap-leach
gold mining operation at the site from 1986 until 1999. Brohm affected 265
acres consisting of open pits, waste rock depositories, process facilities, and
a heap leach pad. This mining activity caused significant acid rock drainage.
In 1999 Brohm abandoned the site, which was then taken over by the state
of South Dakota. In 2000 the EPA listed the mine as a Superfund Site. Work
accomplished to date is the construction of a lime-based water treatment
plant for treating acid water and the capping of a 65-acre acid generating
waste rock facility. EPA recently issued a Record of Decision for the remedi-
ation of the rest of the site which includes three pits, waste rock depositories,
a heap leach pad and process facilities. Remedial design is estimated to take
one year with the selected remedy emphasizing site-wide consolidation and
containment of mine waste. The estimated cost for the remaining reclamation
work is $72 million and it will take five to seven years to complete depending
on availability of funding. Plans for water treatment will be finalized after
site reclamation is completed.

e Montana—Montana currently has three construction-ready abandoned mine
projects where all environmental and engineering studies have been com-
pleted and the projects lack only construction funding. A total of $4.5 million
anust be in place before these abandoned hard rock projects can be let for bid-

ing.

¢ Colorado:

Overview

A statewide inventory of abandoned mines estimates that over 23,000 abandoned
mine features (shafts, adits, stope openings) exist in Colorado. Approximately 400
legacy mine sites are adversely impacting, or have the potential to impact, over 600
miles of rivers and streams in the state. Legacy mines were operated prior to 1977
and prior to any permitting requirements. The current landowners of these mine
sites did not participate in the mining and have no responsibility for their reclama-
tion or remediation.

Hardrock Mine Safety Hazards

Colorado’s Abandoned Mine Reclamation Program (AML) was established in 1980
to address the hazards and environmental problems arising from abandoned mines
in Colorado. It was instituted under the provisions in the Surface Mining Control
and Reclamation Act (SMCRA) of 1977, which gives the states that have approved
coal mining regulatory programs under Title V of SMCRA the ability to assume ex-
clusive responsibility and authority to reclaim abandoned mine lands within their
borders. Mines abandoned prior to 1977 are eligible for the program. The program
was launched with a comprehensive inventory of hazards and environmental prob-
lems associated with past mining activities, which revealed an estimated 23,000
abandoned mined sites throughout the state. Using this inventory, Colorado pre-
pared a statewide reclamation plan, which was approved by the U.S. Department
of the Interior, Office of Surface Mining (OSM) in June 1982. Since then, approxi-
mately 7,800 abandoned mine openings have been addressed through this program.

Abandoned Mine Drainage

Water quality issues due to legacy mines present some of the most difficult chal-
lenges to restoring impaired water bodies in Colorado, from both the technical and
legal perspectives. Legacy mines are a common pollution source in the mountains
of Colorado. Many stream segments on the state list of impaired segments are im-
pacted by heavy metals from inactive and legacy mines and natural background geo-
logic sources. Dissolved metals and acidity due to legacy mining and natural loading
sources make up 51% of the impaired waters in the State of Colorado. Common
mine-related metal pollutants include zinc, cadmium, manganese, iron, copper and
lead. Sediment related to past mining and milling activities also contributes to the
contamination of the state’s waters.
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The amount of available funding to reclaim these sites and improve water quality
is far over-shadowed by the magnitude of the water quality impact. For example,
Colorado’s allocation of the national non-point source appropriation is approximately
$1.9 million per year. However, the estimate to remediate just one of the many im-
paired river basins in Colorado is $30 million dollars. The cost to restore water qual-
ity impacted by legacy mining issues statewide is estimated to cost nearly $314 mil-
lion.

Animas Basin Remediation Efforts

One example of an impaired watershed in Colorado is the Animas River Basin.
The water quality in the Animas Basin is severely impacted by legacy mining and
the basin was selected as one of two initial pilot sites in the nation for a ten year
remediation effort which extended from the mid-1990’s to a few years ago. Remedi-
ation efforts have been driven by an extensive characterization process where some
200 mine sites have been prioritized for feasibility of metal loading reductions. This
work was significantly supported by scientific studies done through the Department
of Interior’s Abandoned Mined Land Initiative.

The sites selected for remediation represented 90% of the mining-related metal
loading sources. So far, remediation has been completed on 28 of the 32 mine waste
sites and some remediation has been done on 5 of the 34 draining mines. Unfortu-
nately, most of the mine-related metal loading in the basin emanates from the
draining mines as opposed to the mine waste. Consequently, the local watershed
group’s restoration efforts have been limited by the lack of a Good Samaritan provi-
sion in the Clean Water Act to reduce liability for third-party cleanups. In an effort
to move forward, the watershed group developed a pilot project Good Samaritan pro-
vision to apply to the Animas River Basin and had it introduced twice in Congress.
Neither of these efforts was successful and presently there is no legislation to pro-
tect a “Good Samaritan” from incurring long term liability when remediating efflu-
ent from draining mines.

Creating Jobs and the Reclamation & Restoration Economy

Each year the AML program addresses approximately 350 mine openings and par-
ticipates in about nine water quality improvement projects. These construction ac-
tivities create jobs and enhance the local economic climate, and they also result in
greater tax revenues for state and local governments by increasing the revenues col-
lected from income and sales taxes. Construction jobs and the associated expendi-
tures are input to local economies and spread through a large geographic area of
rural Colorado, where any additional economic benefit is highly valuable. Local
economies in the historic and rural mining areas benefit from the direct and indirect
cumulative expenditures as a result of contractor labor, and purchase of materials,
equipment, supplies, and in many cases meals and lodging. The AML program over-
all has created approximately 300 new permanent private-sector construction jobs,
putting $23.6 million into local economies, and generating $1.5 million in Colorado
sales and income tax revenues. (Note: used rounded RIMS II Multipliers for the in-
dustries indicated in the state of Colorado)

The true beneficiaries of reclamation and restoration of abandoned mined lands
are the citizens of the local community. In addition to the economic stimulus that
the restoration activities bring to the community, those who live and work in mining
areas see the effects of reclamation projects every day through increased tourism
and improved environmental conditions. Preservation of a community’s historic min-
ing area enhances the local tourism economy by providing visitors and tourists with
safe ways to explore and enjoy Colorado’s historic mining areas. Also, historic min-
ing areas provide opportunities for tourists, and local residents, to experience the
places and activities that authentically represent the people of the past and present
while, at the same time, recognizing the value of the ample natural resources of the
mountain environment.

Following are photographs of inactive mine drainage sites in Colorado that are
seriously impacting water quality:

e Utah—Utah has an estimated 15-20,000 abandoned mine openings. Future
safety hazard abatement projects (i.e. shaft and adit closure) that would use
SMCRA funds have been identified and ranked. The 25 top-ranked hazardous
abandoned mine areas contain approximately 4500 hardrock mine openings.
Within 24 months Utah could conduct 7 projects in the most dangerous areas
(1270 mine openings). Safeguarding these abandoned mine openings would
require an estimated $6,350,000. Assuming legal authority and funding are
available, the incremental environmental cleanup would increase the cost to
$19,050,000. In addition, due to SMCRA funding limitations, many high pri-
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ority environmental remediation problems exist at previously completed haz-
ard abatement projects.

o New Mexico—the state has six projects with a total estimated construction
cost of $2.8 million that could be undertaken within the 18—24 month time
frame. These costs are only for the construction contracts, and do not include
any costs for investigation, evaluation, design or oversight. The projects all
involve noncoal and are on federal lands. One project involves a legacy ura-
nium minesite on BML land where project development and construction
costs are expected to be about $1.6 million.

e Virginia—Based on current inventory data of over 4,000 abandoned hardrock
mining sites in Virginia, over 30% or 1,200 of the sites pose severe safety haz-
ards and approximately 400 or 10% pose severe environmental hazards. In
the next 18 months, approximately five hundred thousand dollars of reclama-
tion could be initiated to remediate safety hazards on federal and private
lands in Virginia.. Several projects are estimated to cost upwards of ten mil-
lion dollars each to reclaim. They would involve testing and engineering to
remediate as well as release from liability under the Clean Water Act. All
projects are bid competitively to the private sector thereby providing employ-
ment and economic benefits to the local economies.

e Wyoming—In the next 18 months Wyoming can put $30 million worth of
projects on the ground. The number of jobs that would be involved is harder
to estimate but based on similar sized projects it would be around 75 people
but less than 100.

e Arizona—the state has 94 high-risk mine sites with 58 sites which can be
identified for closure in the next 36 months. This means that over 61% of the
94 mines sites pose serious public safety and environmental threats to the
public. These areas typically have high use for backcountry touring and off
highway vehicle activities, and recreational mineral collection by winter visi-
tors, or are located near populated areas. Many of the 94 mine sites has sev-
eral openings with depth’s greater than 50 feet. The number of jobs created
by and through AML hardrock remediation is difficult to estimate because,
in general, the abandoned mines that need to be addressed resulted from the
efforts of small-time prospectors. We would estimate the number of jobs cre-
ated to be 50-100. This number is subject to change once the momentum of
closures increases throughout the 36 month timeline. The estimated costs are
$940,000. Abandoned mines pose a serious threat to public health and safety
and to the environment. Public safety is a growing concern as urban areas
expand. Failure to timely and properly act to close mines posing serious haz-
ards may cause liability problems for the state.

e California—the state estimates that approximately 47,000 abandoned mines
are distributed throughout California. Of these, approximately 5,200 sites
(11% of 47,000) present environmental hazards, and more than 39,400 sites
(84%) present physical safety hazards. Some of the highest priority AML sites
(for example, Iron Mountain) are being addressed, but the majority have not
been evaluated to determine the required cleanup actions to protect public
health and safety and the environment. In addition, there are numerous
areas throughout the Sierra, including tribal lands that are contaminated
from historic mercury use associated with gold mining. Hundreds of millions
of dollars will ultimately be necessary to remediate all the AML sites within
the State. As you know, California does not currently receive federal AML
funding as it is not a SMCRA state.

In 2007, at the request of Senator Feinstein’s office, California’s state and federal
agencies working on AML issues created lists of priority AML sites with environ-
mental and physical hazards. The list is being updated, but a current version is
available from the state or IMCC. This list provides a snapshot of the known envi-
ronmental, human health, and safety problems posed by abandoned mines in Cali-
fornia. It is important to note that many AML sites have not yet been inventoried
or assessed for hazards. The prioritization process used for each list is briefly out-
lined in the document.

Of the sites on the list, many can be considered at/mear a “shovel-ready” stage
(i.e., projects already advanced that can be put out to bid/work within 18 months).
Listed alphabetically below are six of the State’s priorities identified by the Office
of Mine Reclamation, State Water Resources Control Board, and Department of
Toxic Substances Control.

e Argonaut Mine, Amador County (private land/low-income PRP): $2.0M

. éa g/?ya Quicksilver Mine, Napa County (private land/low-income PRP):

2.0
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. gew London Mine, San Luis Obispo County (California National Guard):
3.0M
e Oro de Amador, mine tailings in Amador County (city of Jackson): $5.0M
e Plumas Eureka Mine, Plumas County (State Parks): $3.0M
e 150-200 priority physical hazard features on federal and state lands: $1.5M
TOTAL: $16.5 million

Other priority sites would likely be provided by federal agencies such as the Bu-
reau of Land Management, U.S. Forest Service, and National Park Service (an esti-
mated 67% of California’s AML sites lie on federal land). We would like to stress
that any hardrock AML funds for California’s priority AML sites should go directly
to the State of California or that the federal agencies receiving funds funnel them
to the State.

Please note, the above “short list” represents only a partial list. We would be
happy to work with the Subcommittee to provide a complete list that corresponds
to our updated priorities. The above short list also does not address the many aban-
doned mine sites that would benefit from funding for assessment investigations
prior to cleanup Should such funds be available, California could use an additional,
initial $5,000,000 to conduct investigations at AML sites that pose immediate
threats to human health and the environment to define cleanup construction
projects. State and federal agencies would work together to conduct the investiga-
tions and select the highest priority cleanup actions. Sites and cleanup actions
would be defined within less than a year of initiation of the investigation work and
construction contracts could be awarded using contractors in place several months
thereafter (thus, within 18 months from the notification of funding to award addi-
tional cleanup construction contracts).

Statement of Gregory E. Conrad, Executive Director of the Interstate
Mining Compact Commission, on behalf of the Interstate Mining Compact
Commission and the National Association of Abandoned Mine Land
Programs Re: Legislative Hearing on S. 897, To Amend the Surface
Mining Control and Reclamation Act of 1977, Before the Public Lands
and Forests Subcommittee, Senate Energy and Natural Resources
Committee, May 18, 2011

My name is Gregory E. Conrad and I serve as Executive Director of the Interstate
Mining Compact Commission. I am submitting this statement for the record on be-
half of the Interstate Mining Compact Commission (IMCC) and the National Asso-
ciation of Abandoned Mine Land Programs (NAAMLP) regarding a legislative hear-
ing on S. 897, a bill to amend the Surface Mining Control and Reclamation Act of
1977 (SMCRA) to clarify that uncertified States and Indian tribes have the author-
ity to use certain payments for noncoal reclamation projects and for the acid mine
drainage set-aside program. Both of the organizations I represent strongly support
this critical amendment to SMCRA.

The Interstate Mining Compact Commission (IMCC) is an organization of 24
states located throughout the country that together produce some 95% of the Na-
tion’s coal, as well as important hardrock and other noncoal minerals. Each IMCC
member state has active mining operations as well as numerous abandoned mine
lands within its borders and is responsible for regulating those operations and ad-
dressing mining-related environmental issues, including the reclamation of aban-
doned mines. Over the years, IMCC has worked with the states and others to iden-
tify the nature and scope of the abandoned mine land problem, along with potential
remediation options.

The NAAMLP is a tax-exempt organization consisting of 30 states and Indian
tribes with a history of coal mining and coal mine related hazards. These states and
tribes are responsible for 99.5% of the Nation’s coal production. All of the states and
tribes within the NAAMLP administer abandoned mine land (AML) reclamation
programs funded and overseen by the Office of Surface Mining (OSM) pursuant to
Title IV of the Surface Mining Control and Reclamation Act (SMCRA, P.L. 95-87).

Mr. Chairman, nationally, abandoned mine lands continue to have significant ad-
verse effects on the environment. Some of the types of environmental impacts that
occur at AML sites include subsidence, surface and ground water contamination,
erosion, sedimentation, chemical release, and acid mine drainage. Safety hazards as-
sociated with abandoned mines account for deaths and/or injuries each year. Aban-
doned and inactive mines, resulting from mining activities that occurred over the
past 150 years, are scattered throughout the United States. The sites are located
on private, state and public lands.
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Over the years, several studies have been undertaken in an attempt to quantify
the hardrock AML cleanup effort. In 1991, IMCC and the Western Governors’ Asso-
ciation completed a multi-volume study of inactive and abandoned mines that pro-
vided one of the first broad-based scoping efforts of the national problem. Neither
this study, nor any subsequent nationwide study, provides a completely reliable and
fully accurate on-the-ground inventory of the hardrock AML problem. Both the 1991
study and a recent IMCC compilation of data on hardrock AML sites were based
on available data and professional judgment. While the data is seldom comparable
between states due to the wide variation in inventory criteria, they do demonstrate
that there are large numbers of significant safety and environmental problems asso-
ciated with inactive and abandoned hardrock mines and that remediation costs are
very large.

Across the country, the number of abandoned hardrock mines with extremely haz-
ardous mining-related features has been estimated at several hundred thousand.
Many of the states and tribes report the extent of their respective AML problem
using a variety of descriptions including mine sites, mine openings, mine features
or structures, mine dumps, subsidence prone areas, miles of unreclaimed highwall,
miles of polluted waterways, and acres of unreclaimed or disturbed land. Some of
the types of numbers that IMCC has seen reported in our Noncoal Mineral Re-
sources Survey and Report and in response to information we have collected for the
Government Accountability Office (GAO) and others include the following gross esti-
mated number of abandoned mine sites: Alaska—1,300; Arizona—=80,000; Cali-
fornia—47,000; Colorado—7,300; Montana—6,000; Nevada—16,000; Utah—17,000
to 20,000; New York—1,800; Virginia—3,000 Washington—3,800; Wyoming—1,700.
Nevada reports over 200,000 mine openings; New Mexico reports 15,000 mine haz-
ards or openings; Minnesota reports over 100,000 acres of abandoned mine lands
and South Carolina reports over 6,000 acres.

What becomes obvious in any attempt to characterize the hardrock AML problem
is that it is pervasive and significant. And although inventory efforts are helpful in
attempting to put numbers on the problem, in almost every case, the states are inti-
mately familiar with the highest priority problems within their borders and also
know where limited reclamation dollars must immediately be spent to protect public
health and safety or protect the environment from significant harm.

Today, state agencies are working on hardrock abandoned mine problems through
a variety of limited state and federal funding sources. Various federal agencies, in-
cluding the U.S. Environmental Protection Agency, Bureau of Land Management,
U.S. Forest Service, U.S. Army Corps of Engineers and others have provided some
funding for hardrock mine remediation projects. These state/federal partnerships
have been instrumental in assisting the states with our hardrock AML work and,
as states take on a larger role for hardrock AML cleanups into the future, we will
continue to coordinate with our federal partners. However, most of these existing
federal grants are project-specific and do not provide consistent funding. For states
with coal mining, the most consistent source of AML funding has been the Title IV
grants under the Surface Mining Control and Reclamation Act (SMCRA). Section
409 of SMCRA allows states to use these grants at high priority non-coal AML sites.
The funding is generally limited to safeguarding hazards to public safety (e.g., clos-
ing mine openings) at hardrock sites.

In December 2006, Congress significantly amended the SMCRA AML program to,
among other things, distribute funds to states in an amount equal to that previously
allocated under SMCRA but never appropriated. However, while Section 409 was
not changed or amended in any way, the Interior Department, through both a
Soliticor’s Opinion (M—-37014) and final rule (73 Fed. Reg. 67576), has now inter-
preted SMCRA to prohibit this enhanced funding from being used for noncoal
projects. This is a significant blow to states such as New Mexico, Utah and Colorado
that have previously used SMCRA AML funds to address many of the more serious
hardrock AML problems within their borders. In fact, some of the noncoal AML
projects previously undertaken by these states have been recognized by OSM for
their excellence pursuant to the agency’s national AML awards program.

S. 897 would remedy the Interior Department’s unfortunate interpretation of the
2006 Amendments and as such we strongly support the bill. That interpretation not
only disregards the fact that section 409 was left unamended by Congress, it is also
inconsistent with assurances repeatedly given to the states and tribes by OSM dur-
ing the consideration of the legislation that noncoal work could continue to be un-
dertaken with these AML funds. The interpretation would also have the unaccept-
able result of requiring states and tribes to devote funds to lower priority coal sites
while leaving dangerous noncoal sites unaddressed. While OSM will argue that this
may impact the amount of funding available to uncertified states to address high
priority coal problems, Congress did not seem overly concerned with this result but
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rather deferred to its original framework for allowing both high priority coal and
noncoal sites to be addressed.

In its final rule implementing the 2006 amendments to SMCRA (at 73 Fed. Reg.
67576, et seq.), OSM continued to abide by its argument that “prior balance replace-
ment” funds (i.e the unappropriated state and tribal share balances in the AML
Trust Fund) are fundamentally distinct from section 402(g) moneys distributed from
the Fund. This, according to OSM, is due to the fact that these prior balance re-
placement funds are paid from the U.S. Treasury and have not been allocated under
section 402(g)(1). This is a distinction of convenience for the Interior Department’s
interpretation of the 2006 Amendments and has no basis in reason or law. The fact
is, these funds were originally allocated under section 402(g)(1), are due and owing
pursuant to the operation of section 402(g)(1), and did not change their “color” sim-
ply because they are paid from a different source. Without the operation of section
402(g)(1) in the first place, there would be no unappropriated (i.e. “prior”) state and
tribal share balances. The primary reason that Congress appears to have provided
a new source for paying these balances is to preserve a balance in the AML Trust
Fund to 1) generate continuing interest for the UMW Combined Benefit Trust Fund
and 2) to insure that there was a reserve of funding left after fee collection termi-
nates in 2021 to address any residual high priority historic coal problems. There
was never an intent to condition or restrict the previously approved mechanisms
and procedures that states and tribes were using to apply these moneys to high pri-
ority coal and noncoal problems. To change the rules based on such a justification
is inappropriate and inconsistent with law.

The urgency of advancing this legislation has been heightened, Mr. Chairman, by
statements in OSM’s proposed budget for Fiscal Year 2012. Therein, OSM is pro-
posing to further restrict the ability of states to expend AML funds on noncoal rec-
lamation projects. This will apparently occur as part of a legislative proposal that
the Administration supposedly intends to pursue in the 112th Congress. While the
primary focus of that proposal will be the elimination of future AML funding for
states and tribes that are certified under Title IV of SMCRA (which we adamantly
oppose), OSM is also proposing to establish a hardrock AML reclamation fee in
order to “hold each industry [coal and noncoal] responsible for the actions of its
predecessors.” We are uncertain exactly what OSM has in mind with respect to this
aspect of the legislative proposal, but we suspect it has to do with clarifying the very
issue that is the subject of S. 897. And while there may be merit for a hardrock
AML reclamation fee, the potential for enacting this fee in the near future is highly
unlikely. In the meantime, we are losing valuable time and resources by failing to
authorize the use of unappropriated state and tribal share balances to address what
even OSM has characterized as “a legacy of abandoned mine sites that create envi-
ronmental hazards.” It should be kept in mind, in this regard, that the availability
of these funds for noncoal reclamation work will expire after FY 2014 when the last
of the unappropriated state/tribal share funds will have been distributed.

For the same reasons that Congress needs to clarify this misinterpretation for
noncoal AML work, it should also do so for the acid mine drainage (AMD) set aside
program. Section 402(g)(6) has, since 1990, allowed a state or tribe to set aside a
portion of its AML grant in a special AMD abatement account to address this perva-
sive problem. OSM’s recent policy (and now regulatory) determination is denying
the states the option to set aside moneys from that portion of its grant funding that
comes from “prior balance replacement funds” each year to mitigate the effects of
AMD on waters within their borders. AMD has ravaged many streams throughout
the country, but especially in Appalachia. Given their long-term nature, these prob-
lems are technologically challenging to address and, more importantly, are very ex-
pensive. The states need the ability to set aside as much funding as possible to deal
with these problems over the long term. Congress clearly understood the magnitude
of this challenge given the fact that it increased the amount of money that states
could set aside for this purpose from 10 to 30 percent in the 2006 Amendments. We
therefore strongly support the inclusion of language in S. 897 that will correct the
current policy interpretation by Interior and allow the use of unappropriated state
and tribal share balances (“prior balance replacement funds”) for the AMD set aside,
similar to the use of these balances for noncoal work.

Over the past 30 years, tens of thousands of acres of abandoned mine lands have
been reclaimed, thousands of mine openings have been closed, and safeguards for
people, property and the environment have been put in place. There are numerous
success stories from around the country where the states’ AML programs have
saved lives and significantly improved the environment. Suffice it to say that the
AML Trust Fund, and the work of the states pursuant to the distribution of monies
from the Fund, have played an important role in achieving the goals and objectives
set forth by Congress when SMCRA was first enacted—including protecting public
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health and safety, enhancing the environment, providing employment, and adding
to the economies of communities impacted by past coal and noncoal mining. Passage
of S. 897 will further these congressional goals and objectives.

In support of our position on S. 897, we also request that you include for the
record the attached resolution (No. 07-8) adopted by the Western Governors that
urges the continued use of funds collected or distributed under Title IV of SMCRA
for the reclamation of high priority, hard-rock abandoned mines. This resolution is
in support of the Western Governors’ policy statements B.4 and B.5.

Thank you for the opportunity to present our views on S. 897. We welcome the
opportunity to work with you to complete the legislative process and see this bill
become law.

Western Governors’ Association
Policy Resolution 10-3
Cleaning Up Abandoned Mines in the West

A. BACKGROUND

1. Mining has a long history in the West. The western states are rich in
hardrock minerals like gold, silver and copper as well as coal, much of it low
sulfur.

Hardrock Mines

2. Historic hardrock mining in the West, unregulated until recent years, has
left a legacy of thousands of historic abandoned mines, which pose a threat
to human health and safety and to the environment. These historic mines
pre-date modern federal and state environmental regulations which were en-
acted in the 1970s. Often a responsible party for these mines is not identifi-
able or not economically viable enough to be compelled to clean up the site.
Thousands of stream miles are impacted by drainage and runoff from such
mines, one of the largest sources of adverse water quality impacts in several
Western states.

3. Cleanup of abandoned hardrock mines is hampered by two issues—lack of
funding and concerns about liability. Both of these issues are compounded
by the land and mineral ownership patterns in mining districts. It is not un-
common for there to be dozens of parties with partial ownership or oper-
ational histories associated with a given site.

4. Recognizing the potential for economic, environmental and social benefits to
downstream users of impaired streams, Western states, municipalities, fed-
eral agencies, volunteer citizen groups and private parties have come to-
gether across the West to try to clean up some of these abandoned hardrock
sites. However, due to questions of liability, many of these Good Samaritan
efforts have been stymied.

5. Potential liability exists for Good Samaritans under Clean Water Act (CWA)
Section 402 National Pollutant Discharge Elimination System (NPDES) per-
mit program because a party can inherit liability for any discharges from an
abandoned mine site remaining after their cleanup efforts, even t